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THE SUPREME COURT AND POLITICAL 
QUESTIONS 


CnAPTEli I 

IXTHODbC’l’ION 

It is a -well-ostabliaiied rule of *\jnt‘rican constitutional 
law that when a court is faced with the problem, let us say, 
of the aulhorjiy of foreign ambassadors and ministers, it 
will disclaim all authority o\er the question and accept the 
decision of the jiolitical departments — the executive and legis- 
lative — of the government. Such a question lias been called a 
political question by tlie courts. The questions of the exist- 
ence of a state of war, the extent of the jurisdiction of a 
foreign power, the jurisdiction of tlie United States over an 
ishiiid in the high seas, the question of the validity ot treaties 
in so far as public rights are eoneerned, the right of Indians 
to recognition us a tribe, are among the many problems con- 
sidered by the courts to be included within the category of 
poll! leal questions, and, Iheiefore, l)e;sond their jurisdietion. 
The term “political question,” itseir, would seem to he what 
may be called an “ojien sesame” word. When All Baba 
approached the great iron portal which was his particular 
problem, all he had to say was “open sesame the problem 
was solved, and the consequences aspired to, attained. In 
the same manner, when a court labels a particular problem 
a “political question” (the magic word), though no great 
door swings open to reieal unlimited treasure, the court is 
instantly relieved of all control over the problem; the ques- 
tion, so far ns it concerns the particular case, is removed 
from the jurisdiction of the court, and, ordinarily, no matter 
how' the political departments decide the question, the court 
will abide by that decision. 

Several reasons have been expressed or implied as consti- 
*tuting the rwison d'etre, of political questions, none of which 
satisfactorily withstand analysis. Oliver P. Field, in a short 

11 



12 THE SUPREME COURT AND POLITICAL QUESTIONS [420 

article, “ The Doctrine of Political Questions in the Federal 
Courts/’ ^ emphatically asserts that “ whatever may be the 
difficulties in definitively describing the differences between 
the judicial and the legislative department, it seems settled 
and clear that the court must have some rule to follow be- 
fore it can operate. Where no rules exist, the court is power- 
less to act. From this it follows that the courts cannot enter 
into questions of statecraft or policy.” ^ There is perhaps a 
degree of truth in this statement, but as an explanation of 
the motivating force underlying the utilization of the doc- 
trine of politicid questions, it is too simple; at least, it is 
unsatisfactory in so far as it avoids a more realistic expla- 
nation and presumes an antiquated philosophy of law. 

Mr. Justice Woodbury, in his dissenting ojmiion in the 
case of Luther v. Borden,^ expressed the idea that political 
questions are not within the jurisdiction of the courts, be- 
cause their determination rests with the electorate. “The 
adjustment of these questions,” he said, “belongs to the 
people and their political representatives, cither in the State 
or General Government.”* Of course, in the adjustment 
of almost any governmental question, “ the people and their 
political representatives” could stand, in theory at least, as 
the final court of arbitration; but the vague identity of "the 
people,” and the shadowy relationship existing between them 
and their political representatives, prompts one to do no 
more than nod pleasantly to the " people ” and pass on. As 
the reason underlying the application of the doctrine of 
political questions this might have been satisfactory in the 
particular case, but we shall see later on that even here it is 
not to be sustained. 

Perhaps the most usual explanation for the establishment 
of the category of political questions is to be found in the 
doctrine of the separation of powers. According to this 
basic principle of our constitutional jurisprudence, the exer- 
cise of legislative, executive and judicial powers, must not 
be concentrated in one body, but in distinct and independent 
organs of government. The purpose of this principle is to 

* Minnesota Low Review, VIII, 495. 

•Ibid., p. 611. *7 How. 1 (1849). •Ibid., 61. 
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was the de jure government of Khode Island, it will be shown 
later that its refusal was founded on more practical grounds. 
This applies also to other cases to be discussed in subse- 
quent chapters. 

With this short and conventional statement of the nature 
of political questions and the reasons alleged for their exist- 
ence, it seems only proper to consider the purposes and the 
method followed in the pre])aration of this study. It may 
be said immediately that this study is not concerned with 
“ political questions ” in the abstract, as “ something con- 
sidered in isolation from elements that accompany it in na- 
ture,” “ by which is meant that the term, except iii a con- 
crete and practical sense, for our purposes, at least, has no 
meaning. It is possible, if we enumerate all the things that 
can actually be accomplished by means of the doctrine, that 
we shall find in the eonseqaeiiees of its aiiplicntion the mean- 
ing of political questions. As a result, the writer has been 
led to propound two questions, the solutions of which he 
hopes to discover in a study of the cases. The first question 
is: What gives rise to the utilization of tlu' concept? or, 
to put the question more precisely, what causes a jurist to 
piece a particular problem in this category? Secondly, what 
are the consequences which result from the decision of a 
court to place a problem in the category of political ques- 
tions? Perhaps it will be possible, from a consideration of 
the cases, to discover what prompts the courts consciously 
and purposely to anticipate these consequences. In other 
words, this work constitutes an exjierimental study of a par- 
ticular problem — apolitical questions as a category of the 
judicial thought process. There will not be overmuch con- 
cern with the “idea” of political questions, but more with 
the actual effect of the “idea.” We all know, in a general 
way, the results of touching a lighted match to the fuse of 
a well-made firecracker; and in most cases it is obvious why 
a boy is prompted to ignite the fuse. What happens when 
a jurist labels a particular problem a political question, and 
why he does so, is what the writer attempts to discover in 
the course of this study. 

* A. D. Richie, Scientifio Method, p. 168. 




CHAPTER II 


Classification and Analysis of Some Cases Involyino 
“ Political Questions ” 

When we speak of the legal consequences attendant npon 
the disposition by a court of a problem as a political ques- 
tion, what do we mean? it is not intended immediately to 
answer this query with any degree of exactness, but, in gen- 
eral, it may be said that one of the legal consequences, and 
perhaps by far the most important, is to be found in the 
fact that once the court decides a question to be political, it 
then denies itself the privilege of deciding that question 
one way or another. What the court says in effect is this: 
We label this question, for instance, whether or not a war 
has been terminated, a political question, and by so doing, 
our attitude is that we cannot decide the question, but must 
depend upon the political departments, the executive and 
legislative departments of the government, to inform us, by 
act or word, of the proper decision to apply in the particular 
case. This would seem to be the legal effect of designating 
a problem a political question, and such effect will found 
in practically all of the cases to be discussed. 

I 

The first instance ^ in which the Supreme Court availed 
itself of the opportunity to determine its own competence ® 
concerning the clause of the Constitution guaranteeing to 
every state of the Union a republican form of government" 

^ " This is a new question in this court.” Luther v. Borden 7 How 
1, 36 (1849). 

"This term is used advisedly, for it is possible that the Court 
might have construed the question as iion-politirai. 

• Article 4, section 4, of the Constitution of the United States pro- 
vides that “ The United States shall guarantee to every state in this 
Union a rcpubliean form of government, and shall protect each of 
them against invasion; and on application of the legislature or of 
the executive, when the legislature rannot he convened, against 
Somestic violence ” The Constitution itself does not define the term 
“ republican form of government," but it has, however, “ always been 

16 
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was Luther v. Borden,* decided in 1849. This case echoed 
what IS commonly known as Dorr’s llebellion ® of 1841. In 
* that year, the old “ Charter of Bhode Island and Providence 
Plantations,” “ granted the colony in 1663, was still in force. 
This instrument of government provided for only a limited 
suflrage, so limited, in fact, that with the development of 
democratic ideas attempts were made by those ineligible to 
vote to amend the Constitution in their favor; but to no 
avail. However, in 1841, the malcontents, taking the ini- 
tiative, and not lacking in determination, by universal man- 
hood suffrage, elected delegates to a constitutional conven- 
tion. This extra-legal body, unsanctioned as it was by the 


an acrepted rule of conetriiotion that the terhnical and Rprrial terms 
used in the Constitution are to be given that meaning which they had 
at the time that instrument was framed.” Westcl W Willoughby, 
The ConsMuHonal Law of the United Stales, I. 215. Thus, a repub- 
lican form of government has been defined as a “government by 
representatives ehoaen by the people; and it contrasts on one side 
with a demoeraey, in whieh the people or community as an organized 
whole wield soveieign powers of government, mid on the other with 
the rule of one man, as king, emperor, ezar, or sultan, or with one 
class of men, as an aristocracy. In strictness a republican govern- 
ment is }jy no uicans inconsistent with monarehiuul forms, for a king 
may be merely an hereditary or elective executive while the powers 
of legislation aie left exclusively to a representative body freely 
chosen by the people It is to be observed, however, that it is a 
republican form of government that is to be guaranteed j and in the 
light of the undoubted fact that by the Revalution it was expected 
and intended to throw off monarchical and aristocratic forms, there 
can be no question but that by a republican form of government was 
intended a government in which not only would the people’s repre- 
sentatives make the laws, and their agents administer them, but the 
people would also, directly or indirectly, elioose the executive ” 
Thomas M. Cooley, Prineiples of Constitutional Law, pp. 247-248. 
Chief Justice Fuller, in the case of Ounran v McCall, 139 U. S. 449 
(1891), was led in course of his opinion to define the term. He 
said : “ The distinguishing feature of that form is the right of the 
people to choose their own oflicers for governmental administration, 
and to pass their own laws in virtue of the legislative power reposed 
in representative bodies, whose legitimate acts may be said to be 
those of the people themselves; but while the people are thus the 
source of political power, their governments, national and state, have 
been limited by written Constitutions, and they have themselves 
thereby set bounds to their own power, as against the sudden im- 
pulses of mere majorities.” 

*7 How. 1 (1849). 

° For a detailed account of this incident, see Arthur M. Mowry, 
The Dorr War; or, the Oonatitutional Struggle in Rhode Island. 

* Benjamin P. Poore, The Federal and State Constitutions, Colonial 
Charters, and other Organic Laws of the United States, 11, 1595. 
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• 

rfe jure govermnciit, proceeded to draft a coii''titution which, 
subsequently, was adopted by a majority of the adult male 
population of the state. Under this instrument, Thomas W. 
Uorr was elected governor. But the life of the new govern- 
ment was short. Dorr attempted to uphold what he deemed 
the lawful government by force of arms, but after a few 
skirmishes, the illegitimate constitution was abandoned. 

The case of Luther v. Borden ’ which developed out of 
this incident, was an action of trespass “ brought by Martin 
Luther, the plamtiff-iii-error, against Luther Borden and 
others, for breaking and entering the plaintilT’s house. The 
defendants maintaiiied that, due to the insurrection described 
above, in which the position of the de jure government was 
threatened, martial law had been declared by competent 
authority; that the plaintiff had been involved in the insur- 
rection, and that the defendants, as members of the militia 
in the service of the state, on the command of a superior 
ofllcer, had broken into the house of Luther in order to 
arrest him. On the other hand, the plaintiff contended 
that previous to the alleged trespass the old government 
under which the defendants had acted ‘'had been displaced 
and annulled by the peojile of Bhode Island,”® and that he, 
the plaintiff, at the time was “engaged in supporting the 
lawful authority of the State, and the defendants themselves 
were in anns against it.” Thus, the very authority and 
existence of tlie de jure government was questioned, and the 
court was faced with the necessity of discovering which of 
the two governments was the lawful one. 

But the Supreme Court in this case did not determine 
whether the charter government was still de jure in charac- 
ter, nor whether it was republican in form. These ques- 
tions were held to be political questions and therefore not 
within the jurisdiction of the court. Chief Justice Taney, 
expressing the majority opinion, said: 

' 7 How 1. 

• This case was heard in the federal courts since the validity of the 
gpvcrnment of Rhode Island was called into question under Art. 4, 
sec. 4, of the federal Constitution. 

“ 7 How. 35. 


« Ihii. 
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Under this article “ of the Constitution it rests with Congress to 
decide what government is the established one in a State. For as 
the United States guarantee to each State a republican government, 
Congress must necessarily decide what government is established in 
the State before it can determine whetoer it is republican or not. 
And when the senators and representatives of a State arc admitted 
into the councils of the Union, the authority of the government under 
which they are appointed, as well as its republican character, is 
recognized by the proper constitutional authority. And its decision 
is binding on every other department of the government, and could 
not be questioned in a judicial tribunal.'’ 

The court admitted, however, that “ Congress was not 
called upon to decide the controversy ” “ since the Dorr 
Sebelhon was of short duration and particularly since “no 
senators or representatives were elected under the authority 
of the government of which Mr. Dorr was the head.” 

However, it is Congress in whose hands is left the deter- 
mination of the “ means proper to be adopfed to fulfill this 
guarantee,”'® that is, the guarantee of a republican form 
of government. The power of such determination might 
have been placed in the courts, but this was not done. By 
act of February 28, 1795, it was provided that “in case of 
an insurrection in any State against the government thereof, 
it shall be lawful for the President of the United States, on 
application of the Legislature of such State or of the execu- 
tive (when the Legislature cannot be convened), to call 
forth such number of the militia of any other State or 
States, as may be applied for, as he may judge sufficient to 
suppress such insurrection.”'® And it is obvious, in order 

" Art. 4, sec. 4. '• 7 How. 42 '• Ihid. 

“ Ibid. The Conatitution of the United States provides that each 
house of Congress shall determine the qualifications of its own 
members. Suppose that under the Dorr Constitution of 1841 certain 
individuals had been elected to serve in Congress. Suppose too, that 
the House had accepted the credentials of the representatives elected 
by the new faction, while the Senate recognized the Senators elected 
under the Charter government. The Constitution does not anticipate 
such a situation. 

“ Ibid. 43. 

'• 1 8tat. Ij. 424. It was decided in an earlier case, Martin v. Mott, 
12 Wheat. 19 (1827), that the court could not question the decision 
of (he President, acting under authority of this statute, to call forth 
the militia in order to repel invasion or suppress rebellion. The 
court said: “We are all of opinion that the authority to decide 
whether the exigency has arisen, belongs exclusively to the President, 
and that his decision is conclusive upon all other persons.” Cf. 
Sterling v. Constantin, 278 U. S. 378 (1932). 
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that the President may act in accordance with the duty 
placed upon him by this statute, that he must first “ deter- 
mine what body of men constitute the Legislature, and who 
is the governor, before he can act.” 

The Dorr Rebellion did not prompt the President to call 
out the militia. This was found to be unnecessary. But 
’ the President, upon application of tlie governor of the old 
government, did recognize him “ as the executive power of 
the State, and took measures to call out the militia to sup- 
port his authority if it should be found necessary”; and, 
continued Chief Justice Taney, “no court of the United 
States, with a knowledge of this decision, would have been 
justified in recognizing the opposing party as the lawful 
government.” 

So, for the purpose of the court, the political departments 
had acted ; they had decided which of the two contending 
governments was the lawful one. In the action of the 
President lay the decision that the old charter government 
was the de jure govi'rnment. Now, the only remaining ques- 
tion was the legaliiy or illegality of the alleged trespass by 
the defendants, and for the court this was simple of solu- 
tion. “ A State may,” said Taney, “ use its military power 
to put down an armed insurrection, too strong to be con- 
trolled by the civil authority. . . . And in that state of 
things the officers engaged in its (Rhode Island’s) military 
service might lawfully arrest anyone, who . . . they had 
reasonable grounds to believe was engaged in the insurrec- 
tion; and might order a house to be forcibly entered and 
searched. . . And since Luther, in perpetrating the 

alleged trespass, had acted under the authority of the de jure 
government faced with insurrection, the decision is perhaps 
too obvious to recite. 

A more recent case in which the Supreme Court was 
afforded the opportunity to express its opinion as to this 
question was Pacific States Telephone Company v. The State 
of Oregon,’”' decided in 1912. A more direct application of 

” im., 45-46. 

*“223 U. S. 118 (1912). 


” 7 How. 43. 
44. 
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the doctrine of political questions would be difficult to find. 
The point at issue was whether a state has lost the charac- 
teristics of a republican form of government within the mean- 
ing of the guaranty clause of the Constitution because of 
the adoption, by the state, of the initiative and referendum. 
By resort to the initiative in 1906, a law taxing certain cor- 
porations was submitted, voted on, and promulgated by the 
governor of Oregon in 1907 as duly adopted. Under this 
law, telephone and telegraph companies were taxed by what 
was called an annual license, and penalties for non-conform- 
ance were provided. The Pacific States Telephone Company 
refused to make payment, maintaining that the adoption and 
use of the initiative and referendum deprived the former 
state government of its lawful character in the light of arti- 
cle 4, section 4, of the Constitution. All other contentions 
of the defendant company were based on this ; and the court, 
holding that the whole case involved a political question, 
dismissed it for want of jurisdiction. 

In Luther v. Borden and the Oregon case it would seem 
that the doctrine of political questions was applied conven- 
tionally. But if we consider another case, that of Texas v. 
White , we shall find that it holds a superficially anomalous 
position, for here, in spite of the fact that the court held 
itself bound by the action of the politic.al departments, it 
nevertheless in effect decided the question whether the gov- 
ernment of Texas, subsequent to the termination of the Civil 
War and prior to 1870, had been recognized by Congress. 

Congress, by act of September 9, 1850, offered Texas, as 
compensation for her claims connected with the settlement 
of her boundaries and other disputes,** ten million dollars 

”7 Wall. 700 (1809). 

•• “The State of Texas cedes to the United States all her olaim to 
territory exterior to the limits and boundaries which she aprees to 
establish by the first article of this aKreement. 

“ The State of Texas relinquishes all claim upon the United States 
for liability of the debts of Texas, and for compensation or indemnity 
for the surrender to the United States of her ships, forte, arsenals, 
custom-houses . . . and public buildings with their sites, which became 
the property of the United States at the time of the annexation. 

“ The United States in consideration of said establishment of 
boundaries, cession of claim to territory, and relinquishment of 
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ill five per centum bonds, esch for the sum of one thousand 
dollars. This offer was accepted by the state, and, sub- 
sequently, one-half of the bonds were delivered to the state, 
while the other half remained in the national treasury “to 
be issued to the holders of the Texas debt.”®* 

The bonds were received on behalf of the state by the 
* Comptroller of Public Accounts, under authority of an act 
of the legislature, which, besides granting that authority, 
provided that no bond should be available in the hands of 
any holder until endorsed by the governor of the state. With 
the outbreak of the rebellion, however, the revolutionary 
legislature of Texas promptly repealed the act requiring 
the endorsement of the governor to validate the bonds, and 
on the same day made provision for the organization of a 
Military Board, composed of the governor, the comptroller, 
and treasurer, and authorized a majority of that board to 
provide for the defense of the state by means of any bonds 
in the state treasury, upon any account, to the extent of 
one million dollars. The defense intended by this act was 
to be made against the United States. Under this authority, 
the Military Board entered into an agreement with 6. W. 
White and others, who, in return for one hundred and thirty- 
five of the above-mentioned bonds, then in the state treas- 
ury agreed to deliver to the board certain quantities of 
cotlon cards and medicines. Subsequently, one hundred and 
th’rty-five of the bonds were delivered to White, none of 
which bore the signature of the governor. 

With the close of the war,“ Texas was without any or- 


rkimfi, will pay to the State of Texas the sum of ten millions of 
dollars in a stock hearing five per cent interest, and redeemable at 
the end of fourteen years, the interest payable half-yearly at the 
treasury of the United States.” Congresatmtal Record, 38th Cong., 
Ist Bcss., ch. xlix. 

•“ November 26, 1 S.’iO. 

•‘William W. Pierson, “Texas verius White,” Souihweatem Bia- 
torical Quarterly, XVIII, 344. 

’• January 11, 1862. •• January 12, 1862. 

And for seventy-six more, at tl ! time deposited with an English 
firm, Drooge & Co., London. 

’• See William A. Dunning, Reconatruction, Political and Economic. 
A lively account of the period immediately following the war is to be 
found in Claude Bowers, The Tragic Era. 
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ganized civil government recognized by the United States 
government. The President of the United States, therefore, 
by virtue of his military powers os commander-in-chief of 
the array and navy, instituted a provisional government and 
appointed a provisional governor. A new constitution was 
adopted, and, under it, a governor and other state and na- 
tional officers were elected by the people. However, the 
duly elected senators and representatives to the national Con- 
gress were not granted their seats. And, when the Eadicals 
assumed control in Congress, it was decreed that no legal 
governments existed in any of the previously rebellious states, 
which were thereupon grouped into five military districts, 
each under the supervision of a general appointed by the 
President.®* Thus, each of the former Confederate states 
was reduced to a position of abject subordination to the na- 
tional government, each lacking those qualities and charac- 
teristics indicative of a state as a member of the Union. 

In 1868, Texas, claiming the above-mentioned bonds of 
the United States as her property, sought an injunction in 
the Supreme Court to restrain the defendants. White et al., 
from receiving dividends from the national government. 
Texas also sought to compel the surrender of the bonds to 
the state. 

The defendants maintained first, that sufficient authority 
had not been shown “ for the prosecution of the suit in the 
name and on behalf of the State of Texas ” ; and second, 
that since the state had severed her relations with the Union, 
her status was so altered as to render it incompetent to 
bring suit in the federal courts. The first contention was 
readily disproved by the evidence, the solicitors having been 
authorized by proper and lawful authorities to prosecute the 
suit.*® The second allegation, as to the jurisdiction of the 

**See Reconstruction Acts, March 2, 14 8tat. L. 428; March 23, 
15 Stat. L. 2; July 19, 16 8tat. L. 30. 

•»7 Wall. 719 (1869). 

"A letter of authority . . . has been produced, in which J. W. 
Throckmorton, elected Governor under the constitution adopted in 
1866, and proceeding under an Act of the State Legislature relating 
to these bonds, expressly ratifies and confirms the action of the 
solicitors who filed the bill, and empowers them to prosecute (his 
suit ” Ibid., 719. 
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court, received more attention, for if, said the court, "the 
State of Texas was not at the time of filing this bill, or is 
not now, one of the United States, we have no jurisdiction 
of this suit and it is our duty to dismiss it.” ““ 

Irrespective of secession and rebellion, when Texas was 
admitted to the Union, said Chase, “she entered into an 
' indissoluble relation. All the obligations of perpetual union,®® 
and all the guaranties of republican government in the Union, 
attached at once to the State. The Act which consummated 
her admission into the Umon was something more than a 
compact; it was the incorporation of a new member into the 
political body. And it was final.” “* But, in order to sue 
in the Sujireme Court, it was necessary that there be a state 
government ‘‘ competent to represent the State in its rela- 
tions with the JS'ational Government so far at least as the 
institution and prosecution of a suit is concerned.” *® 

It will be remembered that at the end of the war the 
government of Texas was non-existent; that is, there was no 
government maintaining " constitutional relations with the 
Union.” ®® Consequently, under article 4, section 4, of the 
Constitution, it was the duty of Congress to effect the insti- 
tution of a republican form of goveriiiiient in the state. 
And from the guaranty clause was derived the authority for 
the reconstruction activities of the Federal government. But 
instead of reestablishing governments republican in form in 
the ex-Coiifederate states, the Radicals in Congress, under 
the domination of Thaddeus Stevens, passed the three Recon- 
struction Acts of 1867,®’ the first of which swept away the 
existing state governments ®® and grouped the hitherto rebel- 
lious states into five military districts “subject to the mili- 
tary authority of the United States,” and made the adop- 

»• Ihid. 

•• “ What can be indissoluble if a perpetual union, made more 
perfect, is not? ” 7 Wall. 72.i. 

Ihid., 726. »• Ibid., 729. 

Ibid., 726-727. ” See supra, p. 22, note 29. 

•• Except Tennessee. Tennessee tvas restored to her former rela- 
tions with the National Government, and was again entitled to 
representation in Congress by act of Congress, July 24, 1868. 14 

8tat. L. 364. 
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tion of Artide 14 of the Constitution a prerequisite to the 
restitution of the states’ rights and privileges. The second 
and the third merely supplemented the first. Thus, the pro- 
visional government, under the authority of which the bill 
in the case of Texas v. While was filed, was alleged to be 
illegal. 

But the court held otherwise. Quoting the dictum laid ' 
down in Luther v. Borden that “ Congress must necessarily 
decide what government is established in the State, before 
it can determine whether it is republican or not,” Chief 
Justice Chase held that Congress had decided the question 
with regard to Texas with the passage of the lleconstruc- 
tion Acts. “It is important to observe,” said Chase, “that 
these Acts themselves show that the goverimieiits, which had 
been established and had been in actual operation under 
executive direction, were recognized by Congress as provi- 
sional, as existing, and as capable of continuance,” with 
the result that the court held the suit to have been insti- 
tuted by proper authority. As to the bondholders, it was 
held that their rights must be deternnned in the light of the 
objective for W’hich the bonds were transferred, and that 
though Texas was legally a state of the T^nion during the 
secession period, it did not, tpso facto, follow that all the 
public acts of the state were valid acts; and. in particular, 
those acts passed in support of the insurrection were to be 
adjudged null and void. 

It may be well at this point to examine the dissenting 
opinion of Mr. Justice Grier, who maintained, on the basis 
of a definition of a state as a member of the Union expressed 
by Chief Justice Marshall in the case of Hepburn v. Ellzey,*^ 
that Texas was not a state of the Union. Grier said : 

Is Texas a State, now represented by members chosen by the people 
of that State and received on the floor of Conpress? Has she two 
Senators to represent her as a State in the Senate of the United 
States? Has her voice been heard in the late election of the Presi- 
dent? Is she not now held and governed as a conquered province by 


•• 7 How. 42. 
" 7 Wall. 731. 


‘•2 Cranch 44.5, 4.52 (1805). 
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military force! The Act of Congresa of March 28th, 1867,*“ declares 
Texas to be a "Reiiel State,” and provides for its government until 
a legal and republican State Governmeut could bo legally established. 
It constituted Louisiana and Texas the 5th military district, and 
made it subject, not to the civil authority, but to the ” military 
authorities of the United States.” It is tiue [Justice Grier con- 
tinued] that no organized rebellion now exists there, and the courts 
of the United States now exercise jurisdiction over the people of that 
province But this is no test of the State’s being in the Union; 
Dakota is no State, and yet tlie courts of the United States admin- 
ister justice there as they do in Texas The Indian tribes, who are 
governed by military foiee, cannot claim to be States of the Union. 
Wherein does the condition of Texas differ from theirs! *“ 

Furfliermoi’p, Justice Grier was of the opmion tliat Con- 
gress had decided that Texas was not a state. “ 1 do not 
consider myself bound,” he said, “ to express any opmion 
judicially as to the con.stitutional right of Texas to exereise 
the rights and privileges of a State of this Union, or the 
power of Congress to govern her as a conquered ])rovince, to 
subject her to military domination, and keep her in pupil- 
age. I cun only submit to the fact as decided by the political 
position of the government; and 1 am not disposed to join 
in any essay to prove Texas to he a State of this Union, 
when Congress have decided that she i.s not.” If it be 
adraiticd that Just’ce Grier’s opinion is more realistic, and 
from the point of view of logic, move satisfactory than Ihe 
opinion of the majority (and the majority justices must 
have been cognuaid of the facts a.s expressed by Grier), why, 
then, did Chase resort to circumlocution and a doubtful 
a])plicatioi] of the docirine of political questions? 

Professor Field, in his article, ‘‘The Doctrine of Political 
Questions in the Federal Courts,”^-' concludes that “the 
upshot of the decision in Texas v. White is merely this, that 
a state does not need to have a republican form of govern- 
ment in order to maintain suit in the Supreme Court.” 
For the purposes of this study, however, a more significant 
conclusion may be drawn. Though Chase held that the 

** Grier is evidently referring to the Act of March 2, 1867. 14 

Stat. h. 428 

" 7 Wall 738. 

“ Ibid., 739 

' *“ Minnesota Law Review, VIII, 485. 

“ Ibid., 508. 
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political departments had acted in recognizing the provisional 
government of Texas as established, it is submitted here that 
such recognition as interpreted by Chase was never the in- 
tention of Congress. It is true, section 6 of the first Kecon- 
struction Act provided that “ any civil governments which 
may exist ” in any of the Confederate states, “ shall be 
deemed provisional only, and in all respects subject to the ■ 
paramount authority of the United States at any time to 
abolish, modify, control, or supersede. . . But it will 

be remembered that Justice Grier in his dissenting opinion 
was not disposed to “prove Texas to be a State of the 
Union, when Congress have decided that she is not Con- 
gress — and it IS ihe duty of the legi.slative department to 
decide what government is established in a state, and that 
in common constitutional parlance, this act of recognition 
IS a political act and not within the jurisdiction of the 
courts — was opposed to the recognition of any of the pro- 
visional governments. The preamble of the first Eeeonstruc- 
tiou Act " specifically stated that “ no legal State govern- 
ments or adequate {irotection for life or property now exists 
in the rebel States,” and that, “ it is necessary that peace 
and good order should be enforced in said States until loyal 
and republican Stale governments can be legally estab- 
lished.” By this act the old Confederate states were divided 
into military districts, and “all interference under color of 
State authority with the exercise of military authority under 
this act, shall be null and void.” This act also enumerated 
the conditions upon which the old Confederate states should 
be entitled to representation in Congress.'® 

Furthermore, Texas was not readmitted into the Union 
until 1870, and this was done by act of Congress." The 
preamble of the admitting act stated that the “people of 
Texas have framed and adopted a constitution of State gov- 
ernment which is republican.” " 


" 14 8tat. L. 429. 
'• 7 Wall. 739. 

*• 14 8tat. L. 428. 
‘oiiid. 


" Tbtd 
'■ rhxd., 429. 

16 Stat. L. 80. 
•‘/itd. 



435 ] CLABSIFIOATION AND ANALYSIB OF BOMB CASES 

In the light of the foregoing it does not seem unreason- 
able to conclude tliat, at the time of Texas v. W}iite, the 
attitude of Congress was overlooked by Chase and the ma- 
jority associates, and that it was not the Congress, but the 
Supreme Court, a non-political department, which had de- 
cided the political question. Such a conclusion, however, 
would be lacking in accuracy. Legally, the Supreme Court 
did not decide the political question. Mr. Justice Oner dis- 
covered the attitude of Congress with regard to the political 
question in the obvious tenor of the Reconstruction Acts; 
Chief Justice CJiaso foiirnl the attitude of Congress in the 
Reconstruction Acts, too, but only as tlie.se acts indicated 
that the new governments of the former Confederate states 
had been ‘'recognized by Congress as provisional, as exist- 
ing, and as capable of continuance.” “ In as much as Chief 
Justice Chase and the majority associates could have fol- 
lowed Grier, it is evident that a choice of attitudes (from 
the point of view of the court) was presented to the court 
for its consideration. And in so far ns the answer to the 
political question involved a choice, the question became, in 
part, a judicial question. 

It cannot be doubted that Cha.se knew the view of Con- 
gress as to the provisional governments; nor can it be 
doubted that he rejnidiated the genend intention of the 
Congress with regard to these governments. Why the ma- 
jority did this will he discussed in a later chapter. On other 
than legal grounds this action i.s, pcrhniis, more readily under- 
stood. 

II 

Another question, relative to the internal policy of the 
Federal government, and deemed by the courts to be politi- 
cal, is the legal status of Indian tribes. With the formula- 
tion and acceptance of the Constitution by the thirteen origi- 
nal states, the policy of Europe, and later the states, toward 
the Indian was perpetuated. \ possessory right to the soil, 
on which the Indians wandered, hunted and established occa- 


•' 7 Wall. 731. 
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sional settlements, was recoguized by the white men; but, 
since it was claimed, and claimed with superior force, that 
the ultimate title to the land, by right of discovery, lay in 
the hands of the whites,®® the possessory rights of the Indians 
were subordinate in character. The Indian tribes were for- 
bidden to sell or transfer their lands to other peoples or 
foreign nations without tlie approval of the government of 
the United States. If the government wished to jiurchase 
land from the Indians, a treaty was the usual means of 
doing so. Furthermore, the national government recognized 
no right in private persons to make such a purchase by 
treaty or in any other manner. “They [the Indians] were, 
and always have been, regarded as having a semi-mdependent 
position when they preserved their tribal relationship; not 
as States, not as Kations, not as possessed of the full attri- 
butes of sovereignty, but as a separate people, with the power 
of regulating their internal and social relations, and thus 
far not brought under the laws of the Tin ion or of the State 
within whose limits they resided.” It is obvious that in 
the constitutional system of the United States the tribal 
Indian was neither fish nor fowl, being neither a foreigner 
nor a domestic citizen, dependent upon the national govern- 
ment for what independence he might enjoy. To quote a 
modern publicist, “ these rights have been at all times sub- 
ject to withdrawal without the Indians’ consent.” An 
instance of this was the passage of a law by Congress pro- 
viding that “no Indian nation or tribe within the territory 
of the United States shall be acknowledged or recognized 
as an independent nation, tribe or power with whom the 
United States may contract by treaty,” a law which was 
unsolicited by the Indians themselves.®® 

The power of the national government to control the des- 


“* See Holden v. Joy, 17 Wall. 211 (1872). 

United States v. Kagama, 118 U. S. 375 (1880). 

“• Willouphby, I, 388. 

” 16 Stat. L. 506 (March 3, 1871). 

•'* For further diBOUssion as to the relation of the Indian to the 
national government, see Willoughby, I, 379; G. F. Canfield, “The 
Legal PoBition of the Indian,” American Laio Review, XV, 21 ; A. H. 
Snow, The Question of the Aborigines. 
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tinics of the tribal Indian has been derived from four sources : 
the power to regulate commerce, the power to dispose of and 
make all needful rules and regulations respecting the terri- 
tories of the United States, the power to make treaties and, 
finally, the vague power over the Indians as “ wards ” of 
the nation. 

The Constitution provides that Congress shall have power 
“ to regulate eommerc'c with foreign nations, and among the 
several States, and with the Indian Tribes.” This clause 
does not affect the non-tribal Indian."* However, the clause 
has been broadly construed, particularly since it has been 
supplemented by what may be called a second source of fed- 
eral control which, in effect, amounts to a general jurisdic- 
tion over the Indians as wards of the nation."'® 

There is no provision in the Constitution which gives to 
Congress control over the Indians as “ wards ” of the na- 
tion, and on strictly legal grounds such control might be 
deemed unconstitutional."" Yet much use has been made of 
the concept. In one case, the court said : 

These Tndian Tribes nrc tlie wards of the Nation. They ate com- 
miinitieB dependent on the United States; dependent largely for their 
daily food, dejiendent for their political rights. They owe no al- 
legiance to the States, and receive from them no protection. . . . 
From their very weakness and helplessness, so largely due to the 
course of dealing of the Federal Government with them and the 
treaties in which it has been promised, there arises the duty of 
protection, and with it the power. This has always been recognired 
iiy the Eseeutive and by Congress, and by this court whenever the 
question has arisen."' 

And as Professor Field has said, though from the point 
of view of constitutional law the doctrine may seem irregular, 


Art. 1. see. 8, cl. .3. 

“ “ Prior to the adoption of the Constitution, the Indian tribes 
had been treated as independent or quasi-independent political bodies, 
and it would appear that the framers of the Constitution had taken 
it for granted that, after the inauguiation of the new government, 
this would continue to he their status and therefore that they were 
to be dealt with by the Federal Government by means of treaties and 
under the treaty-making powers of .he Federal Government And 
this, in fact was the procedure followed.” Willoughby, T, 381. 

"See United States v Kagama, 118 U. S. 37,') (188B). 

See Willoughby, I, 390. 

“ United States v. Kagama, 118 U. S. 3B3-384. 
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“the language which has been used by the court at times 
would seem to warrant the belief that legislation relating to 
Indians would be upheld on this ground if other sources 
failed.""* 

The Constitution provides that “the Congress shall have 
power to dispose of and make all needful rules and regula- 
tions respecting the territory or other property belonging to 
the United States; and nothing in this Constitution shall 
be so construed as to prejudice any claims of the United 
States, or of any particular state.” As a third source of 
power of the national government to control tribal Indians 
this provision of the Constitution was once more important 
than it 18 at present,"® but with the gradual develojiment 
of territories into states the effect of tins provision obviously 
was limited to the reservation. 

Previous to 1871, the power of the President to deal with 
the Indian tribes lay in his power to make treatias. Before 
and after the establishment of the Union in 1789, it had 
been customary to negotiate with the Indians by moans of 
treaties, and the power of the President to make treaties was 
construed to entitle him to make treaties with the Indian 
tribes."® However, on March 3, 1871, an act was passed 
by Congress providing that no tribe within the territory of 
the United States should be recognized as an independent 
nation with which the Federal government could contract by 
treaty. But, as Canfield has so well said: 

The object of this statute was not to destroy the tribes as distinct 
communities, but simply to deprive the President of his treaty- 
making power; for it is to be noticed that it says not that no Indian 
tribe shall be recognized as a nation or tnbe, but that no Indian 
tribe shall be recognized as a nation or tribe capabU of contracting 
with us by treaty, and then it provides specially that existing 


" Field, p. 504 
" Art. 4. sec 3, cl 2. 

"See Dorr v. United fitates, 195 TT S 138 (1904) ; Murphy v. 
Samsey, 114 U. S. 15 (1885); United States v. Kayama, 118 U. S. 
375 (1880) ; Camfield v. United States, 107 U. S. 518 (1897) ; Clin- 
ton V. Englcbrecht, 13 Wall. 434 (1872). 

" United States v. Forty-Three Gallons of Whiskey, 93 U. S. 188 
(1870) : M olden v. Joy, 17 Wall. 211 (1872) ; Lone Wolf v. ffitch- 
oock, 187 U. S. 553 (1903) ; Conley v. Ballinger, 210 U. S. 84 (1910). 
™ 18 Stat. L, 666. 



439] CLASSmCATION AND ANALTSIS OF SOME CASES 31 

treaties shall not be invalidated or impaired. It the tribes were 
destroyed as tribes, how could the treaties with them continue to 
have force? And this is the interpretation which is alone consistent 
with the action of Congress and the decisions of the courts, for they 
have both continued to recognize the Indian tribes as a distinct, 
quasi-sovereign people, . . . Such being the object of the statute . . . 
it follows that the Indians will be henceforth solely under the power 
of Congress, the President no longer having power to enter into 
treaties with them.'* 

Thus, it is evident that the legal supremaej' of the Federal 
government over the Indians in the tribal state is a fact 
without question, and as long as the Indians remain within 
the tribe their rights and privileges are determined by 
the government of the United States; furthermore, it must 
be remembered that it is not the states, nor is it the courts, 
that determine the legal status of ilie Indian, or group of 
Indians, but a political department of the Federal government. 

An early ease involving the legal status of the Indian tribe 
was The Cherokee Nation v. The State of Georgia,''^ decided 
in 1831. liefore discussing this controversy, however, and 
in order to see the ease in its proper perspective, an account 
of its background is necessary. 

The Cherokee Indians of Georgia, in 1837, drew up a 
constitution, fashioned a government, following that of the 
United States, and declared themselves a sovereign nation. 
Toward this action, the Georgia legislature responded in no 
uncertain terms. Resolutions were passed to the effect that 
“ all the lands, appropriated and unappropriated, which lie 
within the eonveiitional limits of Georgia belong to her abso- 
lutely; that the title is in her; that the Indians are tenants 
at her will . . . and that Georgia has the right to extend 
her authority and her laws over her whole territory and to 
coerce obedience to them from all descriptions of people, be 
they white, red, or black, who may reside within her limits.” ” 

''' American Law Revtew, XV, 24. 

'* However, eee Lewis Meriain and Associates, The Problem of 
Indian Adm%nietration, pp. 743-811. 

”6 Peters 1 (1831). 

For text of the Cherokee constitution, sec House Document, No. 
01, 23d Cong., 2d sess. 

” Acts of Georgia General Assembly, 1827, p. 249. Quoted from 
Ulrich B. Phillips, “ Georgia and State Rights,” Annual Report of the 
Amerioan Historical Association, 1901, II, 72. 
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The state then proceeded to enact laws confiscating the Indian 
lands and dividing them into counties. Appeal was made by 
the Cherokees io President Jackson ; but from this quarter 
no assistance was forthcoming. Jackson, in this instance a 
believer in State Pights, maintained that Georgia had com- 
plete authority over the Indians.’® 

.\i this time gold was discovered m the Indian country,” 
and hordes of adventurers congregated m the mining dis- 
tricts. In the face of this, the Georgia legislature passed 
laws forbidding the Cherokees to hold courts or legislative 
assemblies. A state guard wa.s stationed about the mines 
to assure protection and enforce the laws of Georgia. Fur- 
thermore, while persons found within the Indian country 
without license from the governor were to receive long prison 
sentences. When the Georgia legislature completed its work, 
“ the sovereignty and jurisdiction ” of the Cherokee state 
was non-existent. As a consequence the Cherokees applied 
to the Supreme Court for an injunction to restrain the 
State of Georgia from executing these acts. The injunction 
prayed for by the plaintiffs, however, was denied on the 
ground that the Cherokee Nation was not a foreign nation 
or state in the sense of the term as u.'-ed in that provision 
of the Constitution extending the federal judicial power to 
controversies “ between a State or the citizens thereof, and 
foreign States, citizens or subjects,” and that therefore, the 
court had no jurisdiction. 

However, Marshall expressed the opinion, ohiier to be 
sure, but significant since it was relied upon by the court in 
Georgiu v. Stanton,^'’ that 

“ I informed the Indians inhabiting parts of Oeorgia and Ala- 
bama that their attempt to eatabliHh an independent government 
would not he eountoiinneed by the Executive of the United States.” 
From .Taekson’t, 1st annual message J. D. Richardson, ed , IfeaxagcH 
nvd Papers of the Presidents, III, 1021. 

” Phillips, p. 72. 

” Cherokee Constitution (1827), Art. 1, sec. 2, if. Doo., no 01, 23d 
Cong , 2d sess. 

” Art 3, sec. 2, cl. 1 . 

*“6 Wall. ."iO (1867). The Supreme Court in this ease dismissed 
for want of jurisdiction a bill seeking to restrain the Secretary of 
War, General Grant, and General Pope, from enforcing the Reeon- 
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A serious additional objection exists to the jurisdiction of the 
court. Is the matter of the bill the proper subject for judicial 
inquiry and decision 7 It seeks to restrain a State from the forcible 
exercise of legislative power over a neighboring people asserting their 
independence, their right which the State denies. On several of the 
matters alleged in the bill, for example on the laws making it criminal 
to exercise the usual powers of self-government in their own country 
by the Cherokee Nation, this court cannot interpose, at least in the 
form in which those matters arc presented. That part of the bill 
which respects the land oeeupied by the Indians and prays the aid 
of the court to protect their possession may be more doubtful. The 
mere question of right might be decided by this court in a proper 
case with proper parties. But the court is osked to do more than 
decide on the title The bill requires us to control the legislature 
of Georgia, and to rcstiain the exertion of its physical force. The 
propriety of such an interposition by the court may well he ques- 
tioned. it savors too much of the exercise of political power to be 
within the proper province of the judicial department. But the 
opinion on the point respecting parties makes it unnecessary to decide 
this question."* 


Thus, even had the parties been proper litigants, the case 
would hardly have been decided, because the question in- 
volved was political. 

It would seem in the later cases involving the legal status 
of the Indian tribes that recourse by the courts to the 
category of political questions has tended to uphold and 
strengthen the power of Congress over the Indian and to 
mminiize that of the states. For example, the question arose 


struefion Acts in Georgia “ In looking into it,” said Mr. Juatice 
Nelson, ” it will he seen that we are called upon to restrain the 
dcfeiidiintfi. who icpicNciit tlie executive authority of tlie government, 
from cnriyiug into execution certain nets of CmigrcbS, inuanmeh ns 
such execution would annul, and totally abolish the existing state 
governiiiciit of Gcoigia . . in other words, would overthrow and 

destroy the corpomte existence of the state. . . That these matters, 
both as stated ill the body of the bill, and in the prayers for relief, 
rail for the judgment of the court upon political questions, and, upon 
rights, not of persons or property, but of a political character, will 
hardly be denied.” 0 Wall 70 77 In Jfwaissippi v. Johnson, 4 
Wall. 47.) (1807), the Riipieme Court was requested to restrain the 
executive from applying the Reconstruction Acts to the State of 
Mississippi. Mr. Chief Justice Chase, with reference to the relations 
of the three departments of government, said ■ “ The impropriety of 
such interference will he clearly seen upon consideration of its pos- 
sible consequences. Suppose the bill filed and the injunction prayed 
for allowed If the President refuse obedience, it is needless to 
observe that the court is without power to enforce its process ” 
4 Wall. SOO-.'iOl. ^ 

•'5 Pet. 20 (1831). 

3 
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in United States v. Holliday whether an Indian to whom 
liquor was sold by the defendant, was to be considered as 
under the charge of an Indi.m agent. The defendant main- 
tained that, ])y the treaty of August 3, 1855,®“ the tribe in 
question had been dissolved. Tlie court held, however, to 
the view that tlu.s treaty required the tribal relation to con- 
tinue, for certain purposes, until 1865, “ The facts in the 
case . . . show distinctly,” said Justice Miller, “‘that the 
Secretary of the Interior and the Commissioner of Indian 
Affairs have decided that it is necessary, in order to carry 
into effect the provisions of said treaty, that the tribal or- 
ganization should he preserved.’ In reference to all matters 
of this kind, it is the rule of this court to follow the action 
of the executive and other political departments of the gov- 
ernment, whose more special duty it is to determine such 
affairs. If bv them those Indians are recognized as a tribe, 
this court must do the same. If they are a tribe of Indians, 
then, by the (‘onstitulion of the United States, they are 
placed, for certain purposes, within the control of the laws 
of Congress.”®’ And, continued .lust ice Miller, “this con- 
trol extends ... to the subject of regulating the liquor 
traffic with them.” As a result. Uolliday was deemed lia- 
ble for the offence of violating the act of 1863 ®® which pro- 
vided that “if any person shall sell, exchange ... or dis- 
pose of any spiritous liquor or wine to any Indian under the 
charge of any Tiidian superintendent or Indian agent ap- 
pointed by the United States . . . such person shall bo im- 
prisoned for a period not exceeding two years, and shall be 
fined not more than three hundred dollars.” ®^ 

Again, in the case of the Kansas Indians,®® the question 
raised was whether or not lands belonging to the Shawnee 
Indians, residing in Kansas, were taxable by the state. This, 
said the court, was dependent upon the legal status of the 


Wall. 407 (1866). "Ibid 

"» 11 Slat. L. 0.13. '• 12 Sfat L .338. 

'*3 Wall. 419 "■'Hnd., 339 

•• Oharlra Blue Jacket v. Oommissionera of Johnson Count}/, 5 
Wall. 737 (1867). 
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tribe. Expressing the opinion of the court, Mr. Justice 
Davis said: “the action of the Political Department of the 
Government settles beyond controversy, that the Shawnees 
are as yet a distinct people, with a perfect tribal organiza- 
tion. Within a very recent period their head men negotiated 
a treaty with the United States . . and they are under 
tlie charge of an agent who constantly resides with them. 
While the General Government has a superintending care 
over their interests, and continues to treat with them as a 
nation, the State of Kansas is estopped from denying their 
title to it.” ““ 

In the opinion of the court in the ease of United States v. 
Sandoval,^' involving the introduction of intoxicating bever- 
ages into the Indian country, Mr. Justice Van Devanter, 
quoting from the ease of Marchie Tiger v. Western Improve- 
ment Company^ said: “It may be taken as the settled 
doctrine of this court that Congress, in pursuance of the 
long-established policy of the government, has a right to 
determine for itself when the guardiauship which has been 
maintained over the Indian .shall cease. It is for that body, 
and not the courts, to determine when the true interests of 
the Indian require his release from such condition of tute- 
lage.” But, said Justice Van Devanter, “ it is not meant 
. . . that (^ongress may bring a community or body of peo- 
}ile within the range of this ]>owcr by arbitrarily calling them 
ail Indian tribe, but only that in respect of distinctly Indian 
communitjp.s the quest ions whether, to what extent, and for 
what time they shall be recognized and dealt with as depend- 
ent tribes requiring the guardianship and protection of the 


"’This tieaty, uccoidiii}; to the opinion, was not ratified. 5 Wall. 
7r>7. 

’“5 Wall 75(1 7.')7. See also, Uoldcn v. .7oj/, 17 Wall. 211 (1872), 
" The Acts of oiir Ooveniment, Ixith in the executive and legislative 
departments, jjlainly rceopni/c such Tribes or Nations as States; and 
the eonrts of the ITnited States are hound by those Acts.” It must 
be remembered, however, that the term ‘ state ’ in reference to an 
Indian tiibe does not mean a state as that term is used in the 
Tonstitution 

•>231 U. S 28 (1013) 

”221 U. R. 280 (10111. 

” 231 U. S. 46. 




36 THE 8UPHEMB COURT AND POLITICAL QUESTIONS [444 


United States are to be determined by Congress, and not 
by the courts.” Thus, Justice Van Devanter gave expres- 
sion to the circumscribing power of the court with respect to 
the exercise of a political power. It is within the power of 
Congress to label the inhabitants of an Indian community a 
tribe and assume control over them, but there the power 
ceases. It would seem that were Congress to denominate a 
community of white people, or black, a tribe, and proceed to 
exercise control over them as a tribe, the court would object 
and declare such action unconstitutional. The fact that a 
tribe or community of Indians are Indians establishes the 
jurisdiction of Congress. 

Ill 

These cases, so far as concerns those problems considered 
by the Supreme Court to be political questions, deal pri- 
marily with the internal policy and relations of the United 
States. There is, however, aiiotlicr and larger group of 
questions which concern the relations of the United States 
with foreign countries. Such questions, for example, arc 
those of the commencement and termination of war,“® juris- 
diction over territory, and the interpretation of treaties. 

It has been said that the “date at which a war begins is 
a political question.” For instance, the war with Spain 
(1898) left in its wake no difficulty in the minds of jurists 
as to its commencement. On April 20, 1898, President 
McKinley approved a joint resolution of Congress which 
was in the nature of an ultimatum. This resolution declared 
(1) “that ‘the people of Cuba are and of right ought to 
be, free and independent ; ’ (2) that it was the duty of the 
United States to demand, and that the United States did 
thereby demand, that Spain at once relinquish her authority 
and government in Cuba and withdraw her land and naval 

See United States v. Nice, 241 U. S. 591 (1916). 

•“ 231 U. S. 46. 

It may be said that the most iiiterestin;; application of the 
doctrine of political questions as far as it concerns the commencement 
and termination of war is to be found in those eases arising out of 
the American Civil War. 

•’ Field, p. 490. 
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forces from the island and its waters; (3) that the Presi- 
dent was directed and empowered to use the land and naval 
forces of the United States . . - ; and (4) that the United 
States disclaimed any disposition or intention to exercise 
sovereignty, jurisdiction, or control over the island except 
for the pacification thereof. . . The following day the 
American Minister at Madrid “ received from the Spanish 
Government a note, in which it was stated that the joint 
resolution was considered as an obvious declaration of war, 
and that all diplomatic relations consequently were sev- 
ered.” A few days later,^““ by an act of Congress approved 
by the President, “war was declared to have existed since 
April 21, inclusive. . . 

Thus, in the case of the Pedro, the court merely turned 
to the political departments to find the time of the begin- 
ning of tbe war writ large in an act of Congress. “ And 
by the act of Congress of April 25,” said the court, “ it 
was declared that war had existed since the 2lst day of 
April.” 

.Again, on the recommendation of the President, Con- 
gress, on April 6. 1917. declared a state of war existed be- 
tween Germany and the United States: “Whereas the Im- 
perial German Government has committed repeated acts of 
war against the (xovernment and the people of the United 
States: Therefore be it liesolved by the l^enate and House 
of Represevfafives of the United Slates of America m Con- 
gress assembled. That the state of war between the United 
States and the Imperial German Government which has thus 
been thrust upon the United States is hereby formally de- 
clared. . . .” So specific a declaration by Congress pre- 
cludes all controversy. 

•• John B Moore, Digeit of Intcmatimial Law, VII, 170. 

•• Ihxd 

April 2.'), 1898. 

Moore, VII, 170-171. 

175 U S. 354 (1899) 

Ibid., .303. See also the Bvena Ventura, 175 U S 384 (1899) ; 
and the Panama, 170 U S. 535 (1900). 

Cong. Bcc , 65th Cong., Special sess., p. 3. 

“‘40 Stat. L. (Part I) p. 1. 
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These instances are simple. Congress, possessing the power 
to declare war,'®* had acted; it had in the cases of the 
Spanish-American War and the World War specified the 
dates of commencement, and for the courts the decision of 
Congress was final. But not to hasten conclusions, it may 
be advantageous to look further afield. 

It is admitted that when hostilities are ushered in by a 
written declaration, the time of the commencement of a 
war presents no diflScultiea to the courts; but when hostili- 
ties are begun without proclamation or communication of 
any sort, as in the case of the American Civil War, the diffi- 
culties are manifest. Previous to, and following, the sup- 
pression of the llebellion, the Supreme Court, and other 
federal and state courts, were faced with innumerable con- 
troversies, acceptable solutions of which depended, in part 
at least, upon a determination of the time of tlie commence- 
ment of the struggle. According to the rule that the time 
of the beginning of a war is a political question, it might 
be logically concluded that, in cases arising out of the Civil 
War, the courts themselves did not fix the date of com- 
mencement; that, instead, the courts looked to the political 
departments for a solution. It is maintained here, however, 
that though the courts did look to the political departments 
for a time at which to set the date of the commencement 
of hostilities, the final determination of tJiat date resolved 
itself partly into a judicial question. The political depart- 
ments by act or word in several instances gave evidence of 
hostilities, but did not specify any one of these instances 
as marking the commencement of the war. Tn so far as the 
judiciary determined which one of these instances marked 
the beginning of the war, the determination of that date 
became, m part, a judicial question. 

A decision as to the commencement and termination of 
the Civil War was made in the case of the Proiector}'’'’ The 
issue was whether an appeal from a decree of the United 
States Circuit Court for Louisiana should be allowed, a mo- 


”• Art. 1, see. 8, cl. 11. 12 Wall. 700 (1871). 
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tjon having been brought from the United States Circuit 
Court for the Southern District of Alabama that the appeal 
be dismissed. In view of the law, appeals had to be pre- 
sented within five years from the date of the decree com- 
plained of. The decree in this case was given April 5, 1861, 
and the appeal taken ten years later, May 17, 1871. And, 
since the statute of limitations did not apply during the 
Civil War, it was necessary that the period of the war be 
determined in order to ascertain the time to be deducted in 
estimating the amount of time that hud elapsed. “ It is 
necessary, Iherefore,” said Chief Justice Chase, '‘to refer 
to some jmblic act of the political departments of the gov- 
ernment to fix the dates; and for obvious reasons, those of 
the Executive Department, winch may be, and, in fact, was, 
at the commencement of hostilities, obliged to act during the 
recess of Congress, must be taken. The proclamation of 
intended blockade by the President may, therefore, be assumed 
as marking the first of these dates. . . .” H owever, since 
the war did not begin at the same time in all the states, for 
the purposes of the court, two prochimations wore accepted 
as indicative of the commencement of the war. These were 
the proclamations of April 19,’"“ and April 27, 180].““ The 
former was taken to have begun the war between the Union 
and South Carolina, Ccorgia. Alabama, Elorida, Mississippi, 
Louisiana and Texas; the latter, between the Union and 
North Carolina and Virginia."' The termination of the 
conflict was likewise found in two proclamations of the 
President. 

Sci there were two Proclamations declaring ih.if the war had closed; 
the first, issued Apiil 2, 1800,”* eiuhiaces the States of Virginia, 
North Caiolitia, South (''aroliiia, Georgia. Fiorida, Mississippi, Ten- 
nessee, Alabama, Louisiana and Arkansas; and tlie second, issued on 
the 20th of August, 1800,"’ embracing the state of Texas."* 


"’»/6td,702. 12 Stof. 7>. 12.'58. "" 12 iSItaL L 1259. 

It IS interesting to note that neither of these proclamations 
included Tennessee and Arkansas "'he first proclamation declaring 
a state of war to exist in these States was that of August 10, 1861, 
12 Stat. L. 1202. See House Repoit, no. 262, 43d Cong., 1st seas., 
pp. 77-78. 

”> 14 Stat. L. 811. "» im., 814. 12 Wall. 701. 
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Since more than five years had elapsed, the appeal was 
dismissed. 

Now, the Constitution of the United States specifically 
provides that “ Congress shall have power ... to declare 
war,”^^® and, in the case of the Civil War, Congress, on 
July 13, 1861, recognized that a state of war existed.’^’" 
And it was this Act that Justice Nelson,^'’ in his dissent- 
ing opinion in the Prize Cases , held to be indicative of 
the beginning of the war. In order to “ constitute a civil 
war,” said Justice Nelson, “ before it can exist, in contem- 
plation of law, it must be recognized or declared by the 
sovereign power of the State, and which sovereign power 
by our Constitution is lodged in the Congress of the United 
States — civil war, therefore, under our system of government, 
can exist only by an Act of Congress, which requires the 
assent of two of the great departments of the government, 
the Executive and Legislative. . . . Congress alone can deter- 
mine whether war exists or should be declared. . . .” 
Nelson was of the opinion that “ no civil war existed be- 
tween this Government and the States in insurrection till 
recognized by the Act of Congress ]3lh July 1861.” Nel- 
son’s construction of the Constitution is viewed with approval 
by a modern publicist : 

It seems to have been a very questionable eonstrurtion of the 
Constitution to hold that, in the case of a rivil Btruf:};le, the Presi- 
dent has the power, upon hia own judgment, to afli\ to it the ehar- 
arter of a public war, and thus to bring into existence all the many 
legal conditions which that status importa. That be ahould have full 
power to use all the foices of the nation to put down resistance to 
the execution of the Federal laws there can be no question, but it 
would seem that the explicit declaration of the Constitution that to 
Congress belongs the power to declare war necessarily excludes from 
the executive sphere of authority the power to pronounce that public 
war exists.”* 

However, a satisfactory interpretation of the majority 
opinion in the Prize Cases is not to be found in rules of 

Art. 1, sec. 8, cl. 11. 12 St at. L 12.i8. 

**’ Taney, Catron and Clifford concurred in this dissent. 

“» 2 Black 83.5 (1862). 

/6td., 690. ”” /ltd., 698. 

*** Willoughby, III, 1659. See also James G. Randall, Constitu- 
tional Problems under Lincoln, pp. 62 ff. 
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law. Th« problem that presented itself to the court in the 
Prize Cases was how to apply the rules of international 
and prize law to neutrals who violated the blockade estab- 
lished by the Union government. The government had pro- 
ceeded on the theory that the war was no more than an insur- 
rection, and that two belligerent parties did not exist. The 
Secretary of State, Seward, to complicate matters further, in 
the two proclamations of blockade, maintamcd that no “war ” 
existed, and the government itself protested vigorously against 
the recognition of the Confederacy as a belligerent by foreign 
governments. Had the court in the Prize Cases hold that 
the rules of international law did not apply, the Union 
blockade would legally have heen rendered ineffective.’-^® 

Tn giving the opinion of the majority, .Tustice Grier said: 
“ It is not necessary, to constitute war, that both parties 
should be acknowledged as independent nations or sovereign 
States. A war may exist where one of the belligerents 
claims sovereign rights as against the other’®’. . . and 

’** For the substanoe of this paragraph, the writer is indebted to 
Charles Warren. The fltiprrme Court «i liuitcd Sitates History, III, 
103-104. The (io\ernmeut's conusel in the Fnsr Cases, R H liana, 
wrote: “These eauses present onr {lonstitntion in n new and 
peeuliar light. Tn all States but ours, now c.visting or that have 
ever existed, the function of the .Tudiciary is tn interpret the acts 
of the Government. In ours, it is to decide their legality. The 
Government is carrying on a war. It is exerting all the powers of 
war. Yet the claimants of the captured vessels not only seek to save 
their vessels by denying tluit they are liable to capture but deny the 
right of the Government to exercise war power, — deny that this can 
be, in point of law, a war. So the Judiciary is actually, after a war 
of twenty-three months' duration, to decide whether the Government 
has the legal capacity to exert these war powers. . . . Contemplate, 
my dear sir, the possibility of a Supreme Court, deeiding that this 
blockade is illegal! What a position it would put us in before the 
world whose commerce we have been illegally prohibiting, whom we 
have unlawfully subjected to a cotton famine, and domestic dangers 
and distress for two years ' Tt would end the war, and how if would 
leave us with neutral powers, it is fearful to contemplate! Yet such 
an event is legally possible — ^1 do not think it probable, hardly pos- 
sible, in fact. But last year, I think there was danger of such a 
result, when the blockade was new -nd before the three new judges 
were appointed. The bare contemplation of such a possibility makes 
us pause in our boastful assertion that our written Constitution is 
clearly the beat adapted to all exigencies, the last, best gift to man.” 
Quoted in Warren, III, 104. 

’••2 Black 606 (1862). 
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whether the hostile party be a foreign invader, or State or- 
ganized in rebellion, it is none the less a war, although the 
declaration of it be ‘ unilateral/ . . . The proclamation of 
blockade is, itself, official and conclusive evidence to the court 
that a state of war existed. . . And Justice Grier, in 

anticipation of the criticism that behind these two proclama- 
tions lay no legislative sanction, cited the Act of Congress 
of August 6, 1861, which provided that “ all tlie acts, procla- 
mations, and orders of tlie President of the United States 
after the fourth of March, eighteen hundred and sixty-one, 
respecting the army and navy of the United States, and call- 
ing out or relating to the militia or volunteers from the 
States, are hereby approved and in all respecds legalized and 
made valid. . . .” Thus, it was held by the court, that 
the e.stablishmcnt of the blockade was within the lawful 
power of the President. Had the minority opinion been the 
opinion of the majority, then the United States Government 
had been engaged m illegal acts on a large scale. As it was, 
the Government barely escaped a crushing defeat.’*^ It must 
be remembered, however, that the court in the Prize Cases 
held that the President in proclaiming the blockades did not 
create a war, but merely took measures to protect the United 
States in a war thrust upon the government. Furthermore, 
the President did not specify the dates of the blockade procla- 
mations as marking the beguining of the war. 

Even if the acts of the President wore validated and 
legalized by the Act of August 6, that act did not in any 
way indicate the time of the commencement of the war. It 
included, among other acts, the call for the militla.^^*’ which, 
in the light of its purposes, might have been deemed, in 
retrospect, an act of war. “ Wliereas the laws of the United 
States,” the proclamation ran, "have been, for some time 

Ibid., 008. Ibid., OTO. 

**• 12 8tat. L. 320. “ The objection made to this act of ratifica- 
tion, ” said Grier, “ that it is ex post feoto and therefore unconstitu- 
tional and void, mi^ht possiblv have some weight on the trial of an 
indictment in a criminal court. But precedents from that source 
cannot be received as authoritative in a tribunal administering public 
and international law.” 2 Black 671. 

See Warren, III, 102 S. 12 8tat. L. 1268, 
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past, and now are opposed, and the execution thereof ob- 
structed, in the States of South (Jarohna, Georgia, Alabama, 
Florida, Mississippi, Louisiana and Texas, by combinations 
too powerful to be suppressed by the ordinary course of judi- 
cial proceedings, or by the powers vested in the marshals by 
law: Now, therefore, 1, Abraliam Lincoln, I’rosident of the 
United States, in virtue of the power in me vested by the 
Voiistitutiou ... do call forth, the mditia ... in order to 
suppress said combinations. . . This proclamation, 

calling for the militia, was ignored by the court in the case 
of the Vrotector. Furthermore, the court, in defining the 
period of the war, disregarded the few days intervening be- 
tween the struggle at Fort Bumter and the I’resident’s procla- 
mations of blockade. Yet, it is interesting to note, in the 
treaty of Washington,^ pertaining to certain war-time 
claims against Great Britain, the commencement of the war 
was set at April 13, 1861. 

Out of this confusion the way seems iIifTicult. Congress 
has the ])ower to declare war, and, though Congress did not 
formally declare war against the seceded states, it did, on 
.July 13, 1861, formally recognize, for the first time, the 
existence of a state of war. Congress, a political depart- 
ment, had acted, and in both the Prize Cases and the case 
of the Prolecior, this action of Congress was ignored. The 
acts of the I’rcsident were legalized by act of Congress, but 
this act did not specify the date of the licgiiiiiing of the war. 
It, therefore, seems reasonable to conclude that the Supreme 
Court itself, in part, at least, determined when the war be- 
gan. The Executive presented certain acts, such as the call 
for the militia and the two proclamations of blockade, which 
were legalized by act of Congress; by act of Congress a state 
of war was recognized ; and it is submitted that the Supreme 
Court could have chosen any one of these acta as indicating 
the beginning of the war, since Congress itself had not speci- 
fied the date. "Nor is it unreasonable to conclude, therefore, 

ISO 2’reatics atid Conventions Conrludcd between the United States 
and olhi r I'oueis, coiiip., .lohii 11 ILisiiell, 478 (484). (Ucreafter 
cited as Treahes and ConvrnUons.) 
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tiiat though in general the time of the beginning of a war 
is a political question, when Congress fails to determine that 
time, the question becomes, in part, judicial. 

The question remains, why did the court, in the case of 
the Protector, in defining the duration of the war, choose 
an act of the President rather than an act of Congress as 
indicative of the commencement of the war. It may be said 
that the court did so in order to avoid cortmn consequences 
deemed by them undesirable. In the Prize Ca/tes, the block- 
ade had been declared legal in view of the fact that a state 
of war^®^ existed. Suppase that the court, in the case of 
the Protector, had declared that the Act of Congress of 
July 13, 1861, marked the beginning of the war. Then, 
according to this decision, as far as concerned foreign states, 
no war in the legal sense existed prior to .Tuly 13, with the 
result that all of the Prcsidenl’s acts, including the two 
proclamations of blockade, wore illegal, and the decision of 
the court in the Prize Cases an incorrect one. Such a deci- 
sion, it IS maintained here, and not unreasonably it is thought, 
would possibly have necessitated a certain readjustment on 
tile part of the court, and the rehearing of cases incorrectly 
decided ; the resultant confusion of such a decision, not only 
at home, but abroad as well, was what the court wished to 
avoid. The confusion is minimized when this case is ap- 
proached from the point of view of the purposes of the court. 

As to the termination of war, it may be said that war has 
usually ended in one of three ways : the subjugation of 
one of the belligerents by the other; the cessation of hos- 
tilities without treaty or agreement;^®* and, finally, by for- 
mal treaty. The treaty has been most often resorted to, 

A state of war has been defined as nn “ armed contest between 
two states or parts of the same state rondueted by regularly organ- 
ized military bodies and having an avowed political object in view. 
War may exist where no battle has been or is being fought, as well as 
when war has not lieen declared nor belligereney recognized.” Edwin 
M. Borchard, Thr lHplomat*c Protertion of Citizens Abroad, pp. 248- 
249. 

”• See Coleman Phillipson, Termination of War and Treaties of 
Peace. 

ua bidween Great Britain and South African Republic, 1002, 

See Moore, VII, 336-337. 
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since, with the conclusion of hostilities there arise new prob- 
lems, new situations, complex and evasive of solution, 
which are adjusted only by means of a written document set- 
ting forth the characteristics of the altered relationship, if 
alteration there be, for the benefit of the hitherto hostile na- 
iioiis and of third stutcK. But no matter how war is 
termiuated, in the United States the courts generally make 
a practice of looking to the political departments for the 
date of its conclusion. 

In the case of the American Civil War no declaration 
marked its beginning and no treaty brought it to an end. 
The courts of necessity were forced to the question ; “ Wlien 
did the rebellion . . . end?”^^® And the answer was found 
in two proclamations of the President: “ tSo there were two 
Proclamations declaring that the war had closed; the first, 
issued April 2, ISfiG,’”’’ embraces the Slates of Virginia, 
Xorlh Carolina. South Carolina, Georgia, Florida, Missis- 
sippi, Tennessee, Alabama, Louisiana, and Arkansas; and 
the second, issued on the 201h of August. 1866,’®“ embrac- 
ing the State of Texas.” 

In the case of UnUed t^iates v. AiiderDou,'^*” involving the 
“ Act to Provide for the Collection of Abandoned Prop- 
erty,” jiassed March 12, 1863, a jirovisioii of which served 
to protect the property of the Southerner loyal to the Union, 
by granting him the oppoH unity of preferring a claim against 
the United States for the value of his property sold by the 
Government, the court was faced with the problem of when 
the war ceased, since, according to the Act, all claims had 
to he submitted within two years after the end of the war. 
And it was clear, said the court, “ that the limitation applied 
to the entire suppression of the rebellion, and that no one 
was intended to be affected by its suppression in any partieu- 


For example, state suecessioii See Chailes G Fenwick, Inter- 
national Jjaio, p 11. 

i««Tlie PiotiTtor, 12 Wall. 701 (1871). 

14 8/of. L. 811. 

”•14 Stat. L. 814. 

“•Adeer V. Alston, 1.5 Wall. 555 (1873). 

“• 9 Wall. 56 (1870). 12 Stat. L. 820. 
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lar locality.” In expressing the opinion of the court, Mr. 
Justice Davis said: 

In ii forpijiu war, u treaty of peace would be the evidence of the 
time wlieii it closed; but in a domcbtie war. like the late one, some 
public )>i oelaniation or le;>iblutiou Mould seem to be required to 
inform those -nliose piiiate lights were iiireeted by it, of the time 
when it tei 111 hinted, aiul we are of the o|iiiiioii flint Coiigress did not 
intend that the limitation in tins net should begin to jun until this 
was done. Tliore aie vuiioiis Acts of Congress .ind I'roel.ainations of 
the President betiiing on the snhje<-t, lint in tlie view we take of tins 
case, it IS oiilj neeessiir_\ to mitiee the Pioi'liiinaiioii of the I’lesident, 
of August 20, 1800,**“ and llie Act of Congress ol the 2d of March, 
1867 *“ 


In the former, President Johnson declared that “the 
said insurreelion i.s at an end. and fliat peate, order, tran- 
quility and eivil aullionty now e.vist in and throughout the 
whole of the United Stale.s of Anieriea.” Uy the Act of 
March 2,'*® Congress aceepied the President’s proclamation 
of August 20. 1866, as marking the end of Ihc war. 

JToK'cvc'r, for the purposes of the court iti most of the 
cases following United Slalex v. Atider’^oii, the court found 
that the date of the termination of the war in the given 
locality was the pertinent date, rather than the date of the 
end of the eon diet as a whole. Aceordingly, it applied the 
presidential proclamation which included the state where the 
controversy arose. In so doing, the court sought the answer 
to the political question in the data produced by the political 
departments, at the same time recognizing bv implication 
that the question of when the war ended should bo answered, 
not in vacuo, but in relation to the purpose for which the 
question was asked.'®^ 

It would seem that the court in so construing the “Act 
to Provide for the Collection of Abandoned Property,” was 
attempting to offer to “ loyal ” Southerners every oppor- 


*« 0 Wall. 69. 

“• 14 fttat. L 814. **“ 14 fltat. h. 817. 

“* 9 Wall. 70. *“ Ihid., 422. 

“’See Jirotuti v Tliatls, lO Wall. 177 (1873); Bateirillr Institute 
V. Kauffman, 18 Wall. ITil (187.3); Itass \ Jones, 22 Wall. .'576 
(187.'>) ; Carrol v Green, 92 IT. S. .30!) (1876) ; Raymond v. Thomas, 
91 U. S. 712 (1876); Lamar v. Rrrnrn, 92 IT. S 187 (1876); 
Williams v. Bruffy, 98 U. S. 176 (1877). 
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tunity to present claims for property confiscated and sold by 
the ITnited States. In the case of United States v. Andersonj 
the judgment of the Court of Claims, which had decided that 
Anderson was entitled to recover a specific sum of money for 
his property, which had lioen origmullj’ located in South 
Carolina, was affirmed. The fact that the court chose the 
second proclamation ending the war in Texas, rather than 
the first which ended the uar in South Carolina and other 
states, thus extended the effect of the statute of limitations 
and reflected a wi.sc policy of reconstruction. In view of 
this it is at least comprehensible why the court chose the 
presidential proclamation of August 20, 1866, as marking 
the end of the war. 

The Spaiiisli-Ainencaii war was brought to a close by 
treaty,”* and a case arising out of the struggle, and of in- 
terest here, was Ihjo v. Thiiled This was an 

action liroiiglit bv flijo, a Spanish corjioratioii, to recover 
the sum of .$1().()00 as the value of Ihe use of a certain vessel 
talvcii by the United States army and navy in the course of 
the war. The complainants held that the ship was used after 
hostilities had ceased and peace reestablished between Spam 
and tho United States, and it was for this period of time, 
August 12, 1898, the date of the protocol to “some time 
in April, 1899, when the War Department ordered its return 
to ihe oMTier,”^’^ that Hi jo wished to recover the above 
mentioned sum for the u.-'C of the ve.ssel. But, said the court, 
“the protocol worked a mere truce. The President had not 
the jiower to terminate the war bv treaty without the advice 
and consent of the Senate of the United States. If a treaty 
be silent ns to when it is to become effective, the weight of 
authoritv is that it does not become so until ratified, and 
this was not done until April 12, 1899’“*. . . and the war 
did not end by treaty until then, and all the use made by 

“"Treaty of Pans, Tlecomber 10. 1898, Nrnafr Itocument, no. 02, 
B5th Cans , .8(1 sess. 

194 U. S .81.'; (1904). 

no Trentv of Peaee with Spain, N Doc., no 02, .’i.'ith Cong., 3d bcbb., 
p. 282 

194 U. S. 316. 


“• 30 Stat. L. 1754. 




48 THB SUPBSllB COUBT AND POUTIOAIi QCBSTTONS [456 

the government of the vessel was justihed by the rules of 
war, without compensation.” 

But there are other methods, in the legal sense, of bringing 
a war to a close. Actual hostilities in the World War came 
to an end with the signing of the Armistice,*'^ and the Treaty 
of Versailles terminated the struggle legally for the Allied 
Powers with the exception of the United States. Conse- 
quently, the courts, for three years following the Armistice, 
were deluged with cases which involved the date of the ter- 
mination of the war, and judges were forced to the conclu- 
sion that the war between the United States and the Central 
Powers had not yet come to an cnd.““ In one case,'" 
however, raising the question as to the war powers of Con- 
gress in the suppression of disorderly houses, the judge in 
his opinion maintained that the war had ended, and based 
his decision on a statement of President Wilson before both 
honses of Congress. In the course of his message, the Pre.'.i- 
dent had said : “ The war thus comes to an cud. ... We 
know only that this tragical war, whoso consuming flame 
swept from one nation to another until all the world was on 
fire, is at an end. . . .” It was decided in this case, that 
since peace existed, the war-time power of Congress anent 
disorderly houses, reverted to the states. But in a later 
case.'"® the Armistice was declared not to have ended the 
war. This case raised the question of the validity of the 
war-time Prohibition Act'"® and its applicability at the 
time of the hearing, dependent of course, upon the date of 

>*• 184 U. S. .317. 

November 11, 1018. “‘June 28, 11)19. 

“• Nueces Valley Town-Hiie Company v. MeAdoo, Z!>7 Fed. 143 
(1910), Vniied Staifs v Russel, 2G.'> Fed 414 (1020); Weed v. 
Loekwood, 200 Fed. 78.0 (1020); United States v. Steene, 203 Fed. 
130 (1920) ; Bentall v UniUd Stales, 270 Fed. 121 (1021) ; Nr parte 
Sxchofsky, 273 Fed. 694 (1921) ; Wetsmon v. tJnxted States, 271 Fed. 
044 (1921 ) ; Vincenti v United States, 272 Fed. 114 (1021) , United 
States V. Wallts, 278 Fed. 838 (1021). 

United States v. Bicks, 200 Fed. 707 (1919). 

Cong. Bee , 6.)th Cong-., 2d sens., pp. 11, 038. This statement, 
however, was not accepted by Congress as marking the close of the 
war. 

Hamilton v. Kentucky Pislilleries Co, 261 U S. 140 (1919). 

40 Stat. L. 1045-1046. 
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the temination of the war; but as Justice Brandeis said in 
the opinion, “ for aught that appears, it has not yet termi- 
nated.” Chief Justice White, in the opinion of the case 
of Kahn v. Anderson,^*^ said that “complete peace, in the 
legal sense, had not come to pass by the effect of the Armis- 
tice and the cessation of hostilities.-” 

It has generally been accepted that the proper, or legal, 
conclusion of a state of war in the international sense, is a 
treaty.’®* Yet, on July 2, 1921, Congress by joint resolu- 
tion,’®® terininaied the war as far as concerned the courts; 
this was ponsidered by the courts sufficient evidence that the 
political departments had brought the war to its legal end. 
For example, a demand by the Alien Property Custodian 
for jiroperty. signed before, but not served until after the 
unilateral termination of the war by Congress, was held in- 
effective to vest title to the property m the Custodian.’®* 
Thus was the joint resolution considered by the courts, in 
spite of the fact that the war did not end in the interna- 
tional sense until the treaty of peace with Germany.’®^ 

The recognition of the existence of a state of war has been 
treated, more or less incidentally, in the foregoing, but it 
may be said that whether the Tlnited States is involved or 
not, such a question is deemed a political one; that is, “the 
condition of peace or war, public or civil, in a legal sense 
must be determined by the political departments, not the 
judicial.”’®® Mr. Justice Story, in the ease of the Santui- 
sima Trinidad, said that “the government of the United 
States has recognized the existence of a civil war between 
Spain and her colonies, and has avowed a determination to 
remain neutral between the parties. . . . Each party is, 

Hamilton v. Krntvrky IHstHJerirs Co , 251 U R 168. 

”*2.‘>.5 IJ. R. 1 (1921). 

”> Ihid.. 9 

See Thntcd UtalFs v. Anderson, 9 Wall 56 (1870) , and Bijo v. 
United (Hates, 194 U. R. 31.5 (1904). 

’«42 Stat. L. (Part 1) 105. 

Miller v. Rouse, 276 Fed. 715 (1921). 

”M2N<at I (Part 2) 19.59 

United States v. One Hundred and Twenty-Nine Packages, Fed. 
Caa. 15,941 (1862). 

’••7 Wheat. 283 (1822). 

4 
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therefore deemed by us a belligerent nation, having so far 
as concenia us, ilie sovereign rights of war, and entitled to 
be respected in the exercise of those rights.” The rule 
is af)j)li('able at the present time. Tn a recent case it was 
said that recognition either of belligerency or independence 
IS a iiolitical act, which must be exercised by the political 
branches of government, the executive and legislative.” 

IV 

To turn from the recognition of belligerencv to the recog- 
nition of states, it may be said at once that the purpose is 
to discuss the latter, not from the point of view of inter- 
national law, but of constitutional law. Every nation may 
recognize a colony in revolt, let us say, of Great llntain, 
as an inde])endont and sovereign state. But let it be sup- 
posed that the United States has withheld recognition. Were 
this the ease, the hvjiothetical state, us far as concerned the 
United States, would still be in revolt, iion-iiideiiendent, 
non-sovereign, aiul legally outside the family of nations; 
legally and politically the state would still he a colony owing 
allegiance to her former sovereign. Furthermore, until the 


See also Keuktra Senota dc la Caridad, 4 Wheat. 497 

(1810) 

Ifaldrs V Basrh. 179 N Y Hupp. 713 (1019). See iilao United 
States V. Palmer, 3 Wheal 010 (1818) : the Diviiia Pastora, 4 Wheat. 
52 (1810) ; the Pshclln, 4 Wheat 298 (1819). 

The hclliperent or insurgent charnelor of a revoliitiomiry movement 
is also eorisidered a political question Tn the eiisp of United States 
V. The Three Friends, lOfl U. S. 1 (1807), it is said that “it belongs 
to the politieal department to determine when helligerency shall be 
recognized, and its action must be areepted . . The distinetion 
between recognition of belligerency and reeognition of a condition of 
politieal revolt, between recognition of the existence of war in a 
material sense and of war in a legal sense, is sharply illustrated by 
the case before us. For here the politieal department has not recog- 
nized the existence of a de facto belligerent power engaged in hostility 
with Spain, but has recognized the existence of insurrectionary 
warfare . . .” 

The courts have also considered the need for, and the status of, 
certain acts of retaliation, political questions. This is well illus- 
trated in the case of the Nereide, 9 Cranch 388 (1815). Here it 
was said that “the court is decidedly of opinion that reciprocating 
to the subjects of a nation, or retaliating on them its unjust pro- 
ceedings towards our citizens, is a political, not a legal measure. It 
is for the consideration of the government, not of its courts.” 
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political departments of the government had by some act 
recognized the new state, the courts of the United States 
would be bound by the previous relationship. In other words, 
the matter of recognition is a political question. 

Rose V. llimely is a case in point. This was a claim 
for a cargo of coffee and other products, which, after being 
shipped on an American vessel, the “ Sarah,” from a sea- 
port in Santo Domingo, at that time in the hands of revo- 
lutionists, was captured by a French privateer and carried 
into Daracoa, a port of Cuba, where it was sold by its cap- 
tors. The cargo was brought by the purchaser into South 
Carolina where it was libelled by the original owner, a citi- 
zen of the United States. Subsequent to this action, and 
while lying in the waters of South Carolina, the cargo was 
condemned by a Freiicb court sitting in Santo Domingo. 

The respondent (the purcha.ser of the cargo at Baracoa) 
niaiiitaiiied, first, that the condemnation of the vessel and 
cargo by the French court was in exercise of belligerent rights 
and not for violation of a municipal lawj and second, that 
the condemn a tion of the vessel was valid even though, at 
thc> time the ‘‘ Sarah ” was lying in the waters of a neutral 
country. The latter claim was briefly considered by the 
court ; in fact, the decision of restitution to the original 
owner rested njion the w'ell-establishcd principle of law that 
no admiralty or prize court may proceed against a vessel 
which is not within its jurisdiction, because it has no power 
over the res. As to the first claim, if the contention that 
the condemnation by the French court was a part of the 
exercise of belligerent rights, then France had “incontes- 
tibjy by the law of nations the right of punishing that inter- 
ference by the seizure and condemnation of our ships and 
goods found in contravention.” It was argued that Santo 
Domingo had declared itself a sovereign state, that since the 
colony maintained its sovereignty by arms, it must be con- 
sidered and treated by other Lations as sovereign in fact, 
entitled to maintain the same intercourse with the world 
maintained by other belligerent nations. But here the dic- 

”•4 Cranch 241 (1808). "•Ibid., 258 (footnote). 
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turn was stated by Marshall, and for our purposes this is 
important, that “it is for governments to decide whether 
they will consider St. Domingo as an independent nation, 
and until such decision shall be made, or France shall relin- 
quish her claim, courts of justice must consider the ancient 
state of things as remaining unaltered, and the sovereign 
power of France over that colony as still subsisting.” 
And since the political departments of the government of 
the United States had not recognized the independence of 
Santo Domingo the courts of the United States were con- 
trolled by the previous relationship between mother-country 
and colony. 

The 1818 term of the Supreme Court was notable “for 
the decision of one case and the argument of another which 
marked the court’s importance as a factor in American his- 
torv.” One of these eases was Dartmouth College v. Wood- 
uiard,^’® familiar to all; the other was Oelsion v. Iloyt^'''' 
which is of interest to us here. In this case the venerable 
principle of Anglo-Saxon law, namely, that no man, not 
excepting the President of the United States, is above the 
law, was reaffirmed. 

Gelston v. Hoyt involved the question whether or not 
certain government officials, who had been sued for dam- 
ages as the result of the seizure of a vessel under the alleged 
authority of neutrality laws, could, by alleging that the act 
was done by express order of the President, James Madison, 
justify the seizure. It was alleged that the vessel in ques- 
tion was fitted out and equipped with the intention that she 
should be employed in the service of a foreign prince or 
state, namely, of that part of Santo Domingo under the 
government of Petion, against that part of the island which 
was governed by Christophe, another prince, and which con- 
stituted another state. The court, speaking through Justice 

Ibid , 272. And as a matter of interest, it was deemed by the 
court “to be HufSciently evident that the seizure and eonfiscation 
are made in consequence of a violation of municipal regulation, and 
not in right of war.” 

”» Warren, I, 474. ‘”3 Wheat. 24« (1818). 

”•4 Wheat. 618 (1819). "•Ibid. 



461] CLA68IFI0ATI0V AND ANALTBTS OF SOME OABBB 53 


Story, held that since no statute delegated authority to the 
President to direct seizure by civil ofBcials, the order in 
effect did not protect them, particularly if the rights of 
individuals were violated. 

But counsel for the plaiutiffs-in-error maintained that a 
vessel allegedly fitted out by a private citizen for the above 
service was contrary to the Act of June 5, 1794,^'" which 
provided that “ if any person shall within any of the ports, 
harbors, bays, rivers or other waters of the United States, 
fit out and arm or attempt to fit out and arm . . . any ship 
or vessel with intent that such ship or vessel shall be em- 
ployed m tile service of any foreign prince or state to cruise 
or commit hostilities upon the subjects, citizens or property 
of another foreign prince or state with whom the United 
States arc at peace . . . every such person so offending shall 
upon conviction be adjudged guilty of a high misde- 
meanor. . . .” It was also maintained that Santo Do- 
mingo was independent of all connection with Prance and 
counsel called upon the court to accept the de facto situa- 
tion in place of a formal acknowlwlgment of it by govern- 
ments. TIad the court acceded to this view, it would perhaps 
have upheld the seizure by the plaiiitiffs-in-error by virtue 
of the Act of June 5. 

As Justice Story pointed out, no evidence was offered to 
the effect that either of these governments, that of Petion 
or that of Christophe, had been recognized by the govern- 
ments of the United States or Prance. “ No doctrine,” 
continued Justice Story, “is better establi.shed than that it 
belongs exclusively to governments to recognize new states 
in the revolutions which may occur m the world; and until 
such recognition, either by our own government, or the gov- 
ernment to which the new state belonged,^"' courts of justice 
are bound to consider the ancient state of things as remain- 
ing unaltered.” And to the knowledge of the court 

1 Stat. h. 381. 

lUd., 383. 

This would not automatically result in recognition by the United 
States. 

”• 3 Wheat. 324. 
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“ neither the government of Petion nor Christophe have ever 
been recognized as a foreign state, by the government of the 
United States, or of Prance.” 

United States v. Klmtock is another case in point. 
Klintock, a citizen of the United States, was charged with 
having committed piracy on the high seas. The vessel in 
which he sailed was registered outside the United States, 
and cruised under a commission from a certain Aury, a 
Brigadier of the Mexican Kepublic and Generalissimo oE the 
Floridas. The counsel for Klintock contended, as one of the 
grounds for the prisoner’s release, that the cominission given 
Klintock by Aury exempted him from the charge of piracy, 
but the court did not accept this view. Speaking for the 
court. Chief Justice Marshall said : “ So far as this court 
can take any cognizance of that fact, Aury can have no 
power, either as Brigadier of the ilcxican Bepublic, a repub- 
lic of whose existence we know nothing, or as Generalissimo 
of the Floridas, a province in the jiosscssioii of Spam, to 
issue commissions to authorize private or public vessels to 
make captures at sea.” 

The case of Kennelt v. Chambers concerned a contract 
entered into by General T. J. Chambers of the Texan army, 
and Kennott and others, whereby the latter agreed to assist 
General Chambers in outfitting and arming a Texan army, 
the sole purpose of wdiich was to gain the independence of 
Texas, at the time under the sovereignty of Mexico. This 
assistance was to be effected by the transfer of the private 
estate of Chambers to Kennett in return for the sum of 
twelve thousand, five hundred dollars, to be paid in install- 
ments. It was contended that the projierty had been paid 
for, but, that Chambers under divers pretexts had failed to 
convey the land according to the provisions of the agreement. 

It is obvious that the validity of the contract in this case 
depended upon the relations of Texas, Mexico and the United 


325. 

5 Wheat. 144 (1820); see also Consul of Spain v. The Con- 
ception, 0 Wheat. 235 (1821). 

5 Wheat. 149. 


14 How. 38 (1862). 
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Stales, A few months prcTious to the date of the agree- 
ment entered into by the contestants, Texas had declared 
her independence. However, this independence had not been 
recognized by the United States; consequently, the treaties 
and agreements between the United Stales and Mexico were 
still in force, and such being the case, by the Constitution 
of the United States, were the supreme law of the land bind- 
ing citizen as well as governmcnit, and “ no contract could 
lawfully be made in violation of their provisions.” Thus, 
the question as to whether Texas was an independent state 
arose, for if Texas were independent, the contract would 
have held, and so the court turned to the political depart- 
ments for a solution. 

It is a Buflicicnt answer to tlie arfiument to say that the question 
of wliether Texas had or liad not at that time iieaome an indpprndent 
state, was a question for that depaitment of oiii govcimnent exclu- 
sively which IS churned with out f«icit;n relations And until the 
period when tiiat department riH-ogm/ed it ns an iiidupeiident state, 
the judicial trihiinuls of the country weie bound to consider the old 
order of things ns having continued, and to icgiiid Texas us a part 
of the Mexican territory. And, if we undertook to inquire whether 
she had not in fact become an independent sovereign state before she 
was recognized as sucli by the treaty making power, wc sliould take 
upon ourselves the exereise of political initliority. for which a judicial 
tiibuniil 18 wholly unfit, and which tlie Constitution has conferred 
exclusively upon another depaitment.’'"' 

It may be added that the contract referred to in tins case 
was declared illegal and void. 

To luru to the matter of the rccoguitinu of governments 
as a jiolitical quc.sUon it ha.s been said that “in judicial 
proceedings involving the qne.stion of tfie existence of a par- 
ticular government, the action of tlie Di'partment of State 
‘has been confined to furnishing, upon Mjiplication of any 
court, a statement of the actual status of diplomatic rela- 
tions between the United States and the government in 
question.’ ” And the determinations of the Department 
of State, a political department of the national government. 


4C. 

“• Ihid , .')0-.51. 

“* Secretary of State, John W Foster to Renor Bolct Pernya, Vene- 
zuelan minister to the United States, September 21, 1892. Quoted in 
Moore, I, 247. 



56 THB SUPHBM® COURT AND POLITICAL QUESTIONS [464 


are accepted by the courts without hesitauce. Questions of 
this nature are without the province of the courts, and hence, 
it IS to the political departments that the judiciary turns 
for knowledge as to the position of a foreign government in 
respect to the government of the United States. For exam- 
ple, in the case of Jones v. Umied States , the question 
arose as to the right of a United States court to jurisdiction 
over an island in the Caribbean, Navassa Island, acquired 
by the United States by right of discovery and occupation. 
Ill the opinion of the court, Mr. Justice Cray said: “Who 
is the sovereign de jure or de facto of a territory is not a 
judicial, but a political, question, the determination of which 
by the legislative and executive de])artments of any govern- 
ment conclusively binds the judges, as well as all other 
oflScers, citizens and subjects, of that government.” 

In 1892 a revolution occurred in Venezuela, the principal 
parties to which were Palacio of the faction in power, and 
Crespo, the anti-administration chief. General ITeriiandez 
belonged to the Crespo party and commanded its victorious 
forces at Buena Vista. October 6, 1892 saw the capital 
taken by the revolutionists, and, on the tw'entv-third of the 
month, the Crespo government was recognized as the legiti- 


”"137 U. S. 202 (1890). See also the enrlier ease, the Nueva 
Anna, 6 Wheat 193 (1821) 

Ibid. Henry Jones was tried and convicted for murder com- 
mitted on Narassa Island, a Guano island, in a United Slates court 
of Admiralty. The counsel for the defense contended that the Guano 
law of August 18, 1856 (11 8tat L. 110) was unconstitutional on 
the ground that an act or deed to eome under admiralty must arise 
wholly upon the sen. This Act provided (sec. 6) that “until other- 
wise provided by law, all acts done, and offences or crimes committed, 
on every such island, rocks, or keys, by persons who may land 
thereon, or in the waters adjacent thereto, shall be held and deemed 
to have been done or committed on the high seas, on hoard a merchant 
ship or vessel belonging to the United States, and be punished 
according to the laws of the United States relating to such ships or 
vessels and offences on the high seas; which laws, for the purposes 
aforesaid, are hereby extended to and over such islands, rocks, or 
keys.” In reply to the charge of unconstitutionality the court said : 
" By the Constitution . . . while a crime committed within any state 
must be tried in that state and in a district previously ascertained 
by law, yet a crime not committed within any state of the Union 
may be tried at such place as Congress may by law have directed.” 
See art. 2, sec, 2 of the Constitution. 
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mate govermneut by the United States. It so happened that 
an American citizen, (J. F. Underhill, under the old regime 
m Venezuela, had constructed a water S 38 tem for the city of 
Uolivar. After the entry of General Hernandez into the city, 
Underhill applied for a passport in order to leave the coun- 
try. This Hernandez refused to issue at the time, but shortly 
afterwards, and previous to the recognition of the Crespo 
government by the United States,^""" a passport was issued 
to Underhill, who immediately left the country. Out of 
this detention caused by reason of the refusal of Hernandez 
to issue a passport, and bolstered by alleged assaults and 
affronts, arose the case of Underhill v. UernandezP^ 

This case was heard first in the Circuit Court of the United 
States for the Eastern District of New York and then in the 
United States Circuit Court of Appeals for the Second Cir- 
cuit, and in both instances the verdict was against the plain- 
tiff. Underhill. The suit was then carried to the Supreme 
Court on certiorari. “In this case,” said Chief Justice 
Fuller, “the archives of the state department show that 
civil war was flagrant in Venezuela from the spring of 1892; 
that the revolution was successful ; and that the revolutionary 
government was recognized by the United States as the gov- 
ernment of the country, it being, to use the language of the 
Secretary of State m a communication to our minister to 
Venezuela, ‘accepted by the jicople, in the possession of the 
power of (he nation and fully established.’ ” “ That these 

were facts of which the court is bound to take judicial notice, 
and for information as to which it may consult the Depart- 
ment of State, there can be no doubt.” And it was de- 
cided, therefore, by the court, that to con.sidcr the actions 
and proceedings of the triumphant Crespo party as acts of 
banditti or mobs was “idle.”'®® Underhill’s complaints 
against Hernandez were dismissed since the acts of the lat- 
ter were the “acts of a military commander representing 


“•Underhill was given the passport on Oetober 18, 1892; United 
States recognized tlie Crespo Govemnicivt, October 23, 1892. 

”• 168 U. S. 250 (1897). 

Ibid., 263. Ibid. 


“•IMd. 
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the authority of the revolutionary party as a government, 
which afterwards succeeded and was recognized by the 
United States.” 

Another case arising out of the Latin-American imbroglio 
was that of Oetjen v. The Central Leather Company , a 
suit in replevin, involving the title to a consignment of 
hides. It is necessary, in order to understand the case, to 
discuss its background. 

February 23, 1913, brought the assassination of Madero, 
the President of the Mexican Kepublic. Shortly thereafter. 
General Huerta declared himself provisional president and 
took oath of office as such. On March 26 of the same year, 
Carranza, then governor of Coahuiln, initiated a revolution 
against the authority of Huerta and jiroclaimed the organi- 
zation of a constitutional regime. Xow, when Carranza 
assumed leadership of the Constitutional forces, he commis- 
sioned Fransisco Villa his representative and iihsigncd him 
to an independent command in northern Mexico. By the 
fall of the year, the Constitutionalist faction was in posses- 
sion of fully two-thirds of the country. 

Villa captured the town of Torreon, in the state of Coa- 
huila, on October first, and immediately demanded that the 
inhabitants contribute a certain sum of money for the sup- 
port of his troops. But one Martinez, a wealthy resident of 
the town and a dealer in hides, on the advance of Villa’s 
array, had fled, and thus failed to pay the assessment. In 
lieu of cash. Villa confiscated the hides of the vanished Mar- 
tinez and sold them to a Texas corporation, Finnegan-Brown 
Company. The hides, paid for in Mexico, were shipped into 
the United States and there replevied. The plaintiff-in-error 

"If the party seeking to dislodge the existing govern- 
ment sneoeeds, and the independence of the government it has set up 
is recognized, then the acts of such government from the commence- 
ment of its existence are regarded as those of an independent nation.” 
Recognition is retroactive and dates back to the time of the acqui- 
sition of power hy the newly recognized state. The effect of recog- 
nition is to render ineffectual any attempt on the part of the courts 
of the recogiiizing state to declare legislative and executive acts, 
past and future of the recently cstablishod government, illegal. 

Ihxd., 254. 

«*246 U. S. 297 (1918). 




467] CLASSIFICATION AND ANALYSIS OF SOME CASES 59 

(Oetjen) claimed to own the hides as an assignee of Martinez 
and Company, while the defendant-in-error made the same 
claim on the ground of purchase from the Texas corporation 
alleged to have bought the hides iii Mexico from Villa. In 
the lower court,-'’" judgment was rendered for the defeudant- 
iii-error ; sul)se<iuenily, the ease was < arried to the Supreme 
Court, it being contended that “ the claim of title to the 
hides hj the defeiidant-iii-crror is invalid because based upon 
a {lurcliase from General Villa, who, it is urged, confiscated 
them contrary to the provisions of the Hague Convention 
of respecting the laws and customs of war on 

land.” 

The court first took judicial notice of the fact that since 
tlie events outlined alane and since the apjicarance of the 
controversy in the court of first instance, the Carranza gov- 
ernment liad been recogni/cd bv the Fluted States, first as 
the de fado,"’'^ and later as the dr jure^'" government of 
tlie llepiibhc of Me.vico. 

With the contention that the Hague Convention had been 
violated, tlic court dealt briefly, stating that the Tlagnc Con- 
ventions were international in character, tliat they were in- 
tended to regulate international warfare and not civil war. 

It was the {ileasiire of the court to base its decision on 
three established priiiciple.s of law. the first of which was 
that “the conduct of the foreign relations of our govern- 
ment IS committed by the Constitution to the executive and 
legislative — ‘ the political ’ — departments of the Government, 
and the propriety of what may he done in the exercise of 
this political jiower is not subject to judicial inquiry or deci- 
sion.” Continuing, the court quoted Jones v. United 
Slates “““ to the effect that the determination of the de facto 
or de jure sovereign of a particular territory is not a judicial 
but a political question. The second priiicijile concerned 

■”'’87 N .1. Law. r)ri2. 04 Atl 780. 

See Proceedings of the Hague Peart Conference, Conferenoe of 
1907, T. 023 

248 U S 290. 

•‘“‘Octolier 19. IOL’5. »«'> 240 U. S 302 

»''* August 31, 1917. 137 U. S. 202 (1890). 




60 THE SUFBEUB COURT AND POLITICAl. QUEBTIOKS [468 


the retroactive force of recognition; and the third, the re- 
spect due the independence of every other sovereign state, 
in particular that the “courts of one country will not sit 
in judgment on the acts of the government of another done 
within its own territory.” 

Tlie court applied these prmciplcs of law to the case, stat- 
ing that “ we have a duly commissioned military commander 
of what must be accepted as the legitimate government of 
Mexico, m the progress of a revolution, and when conducting 
active independent operations, seizing and selling in Mexico, 
as a military contribution, the property in controversy, at 
the time owned and in posse.ssion of a citizen of Mexico, the 
assignor of the plaintifl-in-error. Plainly this was the action, 
HI Mexico, of the legitimate Mexican government when deal- 
ing with a Mexican citizen, and, as wc have seen, for the 
soundest reasons, and upon repeated decisions of this court 
such action is not subject to re-examiiiation and modification 
by the courts of this country.” Thus, in summary, it is 
seen that in its decision, involving as it did the recognition 
of the Carrauza government, the court did not weigh the 
facts and events to conclude that the government in ques- 
tion was the de facia or de jure government of Mexico; in 
fact, the court contended that this was outside of its legiti- 
mate sphere and within the sphere of the executive and legis- 
lative departments. 

This was true also of a recent case in which the plaintiff. 
The Russian Socialist Federated Soviet Government, was not 
permitted to bring suit in a court of the United States.*®* 
The case was decided in a lower court, but, since the deci- 
sion rested mainly upon various decisions of the Supreme 
Court, its consideration will not be out of place in this study. 
The facts of the case need not be stated. “ In the case at 
bar,” said Judge Dowling, “while plaintiff claims to be a 
de facto government, and its title and right to sue alike rest 

•“THere the court quoted Underhill v. Hernandos, 168 U. S. 260 
(1897). 

«“• 246 U. S. 303. 

Socialifit Federated Soviet Oovernment v. Cibrario, 101 
N. Y. Supp. 643 (1021). 
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on that claim, it is unable to show any acts of recognition 
by the government of this country. On the contrary, the 
record proves that, so far as this counfry is concerned, the 
plaintiff is non-existent as a sovereignty.” In other words, 
there had been no action on the part of the political depart- 
ments of the United States giving notice of recognition of 
the Soviet government. In conclusion. Judge Dowling said; 
“ All these facts appearing without contradiction, it follows 
that plaintiff, never having been recognized as a sovereignty 
by the executive or legislative branches of the United States 
government, has no capacity to sue in the courts of this 
country.” 

However, in Salimoff v. Standard Oil Pompany,^^^ the 
New York Court of Appeals, accepting the position of the 
Department of State, recognized the Soviet government as 
the de facto government of llussia. The government of Itus- 
sia, by a nationalization decree, confiscated all oil lands in 
Eussia, extracted oil, and sold it to the Standard Oil Com- 
pany, The former owners, Euasiaii nationals, joined “in 
equitable action for an accounting on the ground that the 
confiscatory decrees of the unrecognized Soviet government 
and the seizure of oil lands thereunder have no other effect 
in law on the rights of parties than seizure by ban- 
dits. . . .” The court was thus presented with the ques- 
tion of the effect “ on the title of a purchaser from the 
unrecognized confiscating Soviet Eussiaii government.”®^* 

The court turned to the Department of State, a political 
department, for some indication as to the status of the 
Soviet government. In a memorandum submitted to the 
court by the Department of State it was said that “the 


““ Ibid., .'i40 .‘i.’iO 

Ibid , fl.'iO. See bIho Rii/ifitati Heinsarnnn Compam v Stoddard, 
240 N. Y. 140 (1925) aiirl PetrogriidxJep Mndunarodnv Eommer- 
cheshy Bank v. The Kattonal City Bank, 25.1 N Y. 23 (1930). In 
this ponnection spp Edwin M Borchard. “ The Unrecognized Govern- 
ment in Amerienn Courts,” Amcrhan Jovmal of InternaHonal Lair, 
XXVI, 261 ; Louis Conniok, " The Elleet of Soviet Decrees in American 
Courts,” Yo/c LauD Journal, XXXIV, 499, and Louis L Jaffc, Judicial 
Aspects of Foreign Belations. 

•“282 N. y. 220 (1933). 

•“TWd., 223. 


Ibid. 
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Department of State is cognizant of the fact that the Soviet 
regime is exercising control and power in territory of the 
former Russian Empire and the Department of State has no 
disposition to ignore tliat fact.” The memorandum also 
stated that “ the refusal of the Government of the United 
States to accord recognition to the Soviet regime is not based 
on the ground that tliat regime does not exercise control and 
authority in territory of the former Russian Empire, but on 
otlier facts.”*'® In line with this memorandum of the State 
Department, Olnef Justice Pound declared that “the courts 
may not recognize the Soviet government as the dc jure 
government until the State Department gives the word. They 
may. however, say that it is a government maintaining peace 
and order, providing for national defense and the general 
welfare, earrying on relations with onr own government and 
others.'’ The conclusion of the court was that the Soviet 
government could not he ignored “so far ns the validity of 
its acts HI Russia is concerned.”'"'' It was held, tlierefore, 
that since the Soviet government (’ommitted no wrong under 
its laws,"^® the plaintiffs had not stated a cause of action. 

A manifestation of recognition of one government by 
another is the exchange of diplomatic representatives. The 
ambassador, or charge d’affaires, arriving on the shores of 
the receiving state has a peculiar status. He is not a citi- 
zen, yet he enjovs greater legal freedom than does a citizen. 
No one can, with impunity, offend him. Tie is enveloped in 
a cloud of inviolability; he is not subject to prosecution, and 
free to conduct himself as he will iu the discharge of his 
duties. He may contract debts and fail to pay them; he 
may malign the reputation of a citizen, yet the courts can- 
not entertain suit against him. The accrediting state can 
only be requested to recall him. 

However, there have been suits brought into the courts in 
which, in one way or another, diplomatic representatives were 

»'* Ihid., 224. «■' Ibid., 227. 

Ibtd. •‘•/ftjrf, 228 

«i» “Afoording to the low of nations it did no legal wrong when it 
confiscated the oil of its own nationals and sold it in Kussia to the 
defendants.” Ibid., 227. 
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involved. Such ministers naturally claim diplomatic im- 
munity. But the court does not itself investigate the status 
of a person claiming such immunity; instead, it is to the 
Department of State that the court turns for such informa- 
tion and the word of this political department is final. To 
state that the status of a diplomatic representative is a politi- 
cal question is to state what is already obvious. 

Mr. Justice Washington in the case of United States v. 
Ortega said: “The constitution of the United States having 
vested in the president the power to receive ambassadors and 
other public ministers, has iiece.ssarily bestowed upon that 
branch of the government, not only the right, but the exclu- 
sive right, to judge of the credentials of the ministers so 
received ; and so long as they continue to be recognized and 
treated by the president as ministers, the other branches of 
the govcriiincnt are bound to consider tliem as such. If the 
courts of justice could sit in judgment upon the decision of 
the executive in reference to the pulilic character of a foreign 
minister, and pronouncing him to be inidulv appointed, or 
imjiroperly recognized, deprive him of the privileges of a 
minister, what an extraordinary anomaly would such an in- 
terference present to the world.” 

The case of Ex jiarle involved the application of 

one TTitz for a writ of certiorari commanding the Supreme 
Court of the District of Columbia to certifv to the Supreme 
Court of the United States the indictment and subsequent 
proceedings against him in the District Court, on the ground 
that, when the indictment was filed, he was a duly aecredited 
diplomatic representative of the Swiss Confederation, recog- 
nized by the Department of State. Applying to the State 
Department, the court learned that, at the time of the indict- 
ment, Hit/ was not recocnized as a diplomatic representative, 
and the application was denied.*®* 

••“Fed ran. l.’i.OTl (I82,')) 

•'^ 111 U. S 7CC (1884) 

’•* See also Ur parte Eats, 135 U. S. 403 (1890). 



CHAPTER III 


Classification and Analysis of Some Cases Involving 
Political Questions ” Concluded 

I 

III the foregoing discussion our attention has been directed 
only iiiddentally toward the matter o£ treaties. We find, 
however, involved in the general problem of international 
agreements, oertain questions of interest which may be de- 
nominated jiolitical. These are questions arising out of the 
negotiation of treaties, their violation, termination or con- 
tinued validity, and interpretation. The Constitution de- 
clares that “ the judicial power shall extend to all eases, in 
law and equity, arising under this Constitution, the laws of 
the TJiiited States, and treaties made, or which shall be 
Diade,”^ under the authority of the United States; but the 
judicial power in practice extends, as fur as treaties are 
concerned, only to those which “ confer private rights on 
citizens or subjects of the contracting powers — rights such 
as arc enforceable in a court of justice,” “ and in such cases 
“the courts accept such treaties as rules of decision and 
place upon them their own interpretation. . . But, ex- 
clusive of private rights, the questions as to whether a treaty 
has beeu violated or terminated, or whether the interpreta- 
tion by the executive or legislative departments is correct, 
or whether a treaty has been properly negotiated, are not for 
the courts hut for the jiolitieal departments to decide. 

Doe V. Braden,* a controversy arising out of the treaty 
with Spain ' by which the Floridas were ceded to the United 
States, is a case in point. On January 24, 1818, on the 
strength of a proposal of the Spanish government to cede 
the Floridas to the United States, negotiations between the 

* Art. 1 , 8«'. 2 

• John M. Mathews, Conduct of American V'oreign Relations, p. 21D. 

*nid. 

‘ 1 6 How. 835 { 1 853 ) . ‘ 8 Staf. L. 252. 
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two governments were begun in Washington. Over a year 
later a treaty was signed,* the terms of which necessitated 
an exchange of ratifications within six months. But, after 
the King of Spain had authorized his ministers to negotiate 
the treaty, and after negotiations had actually begun, the 
King made three grants of territory, located in the Plondas, 
to three of his subjects. These were not msigiiilicant grants, 
but “ covered all or nearly all of the public domain in the 
territory proposed to be ceded.”’’ As a result the United 
States made an addition to the treaty to the effect that “ all 
grants made since the 21th of January, 1818 ” were “ de- 
clared and agreed to be null and void.” * Grants made prior 
to that date were confirmed. And with this added provi- 
sion, the treaty was ratified * by the President oC the United 
States by and with the advice and consent of tlie Senate. 

However, another difficulty arose. Before the ratifications 
had been exchanged, Mr. Adams, then Secretary of State, 
was informed that the Duke of AJagon, a subject of the 
King of Spain and a beneficiary of one of the above-men- 
tioned grants, intended to rely upon a royal order of Decem- 
ber 17, 1817, as sufficient to convey to him the land from 
that date; and, furthermore, he claimed that the treaty con- 
firmed rather than annulled his title. This contention of 
the Dulre of Alngon was vitiated by a wriften declaration 
annexed to the treaty the effect of which was to annul specifi- 
cally all three grants.’* The ratifications of this treaty and 
annex were exchanged on February 22, 1821, and on that 
day Florida became a part of the territory of the United 
States. 

The case of Doe v. Braden ” was an action of ejectment. 
The suit was brought by the plaintiff-in -error in order to 
recover certain lands in Florida, and the sole foundation of 
his title to the land was the grant from the King of Spain 
to the Duke of Alagon. 

• February 22, 1819. ’8 Stat. Jj 2.’>8 

’ t)oe V. liraden, IC How. 054 ’February 24. 1819 
” 16 How. 655. The three grants “were understood ... to have 
been annulled bv the 8th article of the Treaty.” See 8 Slat. L. 268 IT. 
“ 16 How. 653. 

6 
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The plaintiff contended that the King of Spain, by the 
terms of the constitution under which the Spanish govern- 
ment was administered, had no power to annul the grant to 
Alagon by treaty or in any other way; and that the Cortes 
was the only body m the Spanish government constitutionally 
privileged to do so. And, claimed the plaintiff, “ it does not 
appear, in the ratification, that it was annulled by that body 
or by its authority or consent.” To the arguments of the 
plaintiff. Chief Justice Taney declared that this was a po- 
litical question belonging exclusively to the political depart- 
ments, and that it was not incumbent upon the courts to 
annul or disregard any treaty unless it violated the provi- 
sions of the Constitution of the United States.’® “ Tt would 
be impossible,” said Taney, “for the Executive Department 
of the government to conduct our foreign relations with any 
advantage to the country, and fulfill the duties which the 
Constitution has imposed upon it, if every court in the coun- 
try was authorized to inquire and decide whether the person 
who ratified the treaty on behalf of a foreign nation had 
the power, by its Constitution and laws, to make the engage- 
ments into which he entered. ... It was for the President 
and Senate to determine whether the King, hy the Const it u- 
tion and laws of Spain, was authorized to make this stipu- 
lation [that the grant to Alagon was annulled] and to ratify 
a treaty containing it. They have recognized his power by 
accepting this stipulation as a part of the compact, and rati- 
fying the treaty which contains it.” 

The plaintiff’s claim that the King of Spain had no power 
to annul the grant of territory to Alagon, hy treaty or other- 
wise, was held by the court to be insupportable unless the 
proposition could be maintained “that a court of justice may 
inquire whether the President and Senate were not mistaken 
as to the authority of the Spanish monarch in this respect; 
or knowingly sanctioned an act of injustice committed by 
him upon an individual in violation of the laws of Spain. 

“ Ibid., a.iT. 

No treaty has been declared unconstitutional, 

“16 How. '6i57-6.'58. 
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But it is evident that such a proposition can find no support 
in the Constitution of the United States; nor in the juris- 
prudence of any country where the judicial and political 
powers are separated and placed in different hands. Cer- 
tainly no judicial tribunal in the United States ever claimed 
it, or supposed it possessed it.”’® 

It is evident, on consideration of the foregoing, that the 
Supreme Court and other federal courts, avoided the ques- 
tion as to the constitutional powers and qualifications of the 
representatives of foreign sovereigns with whom the United 
States negotiates treaties. There were two reasons given by 
Taney for this attitude of the court. The first is that in 
accordance with the doctrine of the separation of powers, 
such questions would not properly fall within the sphere of 
the judiciary; and the second is expediency. The impossi- 
bility of the executive department to conduct our foreign 
relations expeditiously, and with united front, if every court 
in the country could pass upon the qualifications of the per- 
sons who ratified a treaty on behalf of a foreign country, is 
apparent. 

The same doctrine applies to treaties entered into with 
Indian tribes. In the case of Fellows v. Blaclsmith,^^ Mr. 
Justice Nelson said: “An objection was taken, on the argu- 
ment, to the validity of the Treaty, on the ground that the 
Tonawanda band of the Seneca Indians were not represented 
by the chiefs and head men of the band in the negotiations 
and execution of it. But the answer to this is. that the 
Treaty, after executed and ratified by the proper aulhorities 
of the government, becomes the supreme law of the land, 
and the courts can no more go behind it for the purpose of 
annulling its effect and operation, than they can behind an 
Act of Congress.” 

It has been held, also, that whether or not the provi.sions 
of a treaty have been violated by one of the contracting par- 
ties is a political question and, therefore, beyond the com- 
petence of the courts. In this respect, the early case of 

“ Ibid., fl.iS. 

“ 19 How. , see (1857). ”/6W, 372. 
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Ware v. Hylton is pertinent. This was an action for debt, 
brought by a British creditor against a citizen of the United 
States, to recover upon a bond executed before the War of 
Independence. This debt during the war was paid into the 
loan office of Virginia in pursuance of a law of that state 
providing for the sequestration of British property, such pay- 
ment supjiosedly absolving the debt. Of course, the Virginia 
legislature was within its rights and authority in passing 
such a law.*® Tlins action would have prevented subsequent 
action against the debtor. Uowever, the creditor’s right to 
action was revived by the treatv of peace ending the war. 
The Treaty of Paris provided that “ creditors on either 
side shall meet with no laviirful impediment to the recovery 
of the full value in sterling money, of all bona tide debts 
heretofore contracted.” This provision, after the adoption 
of the Constitution, nullified the statute passed by the Vir- 
ginia assembly, destroyed the pajunent made under it, and 
revived the debt, giving the right of recovery to the creditor 
against the debtor. 

Thus the question arose, a question of supreme signifi- 
cance to the relationship between the states and the Federal 
government, whether state laws authorizing the sequestration 
of British debts and payment of the same in a depreciated 
currency, should stand as valid against the provisions of the 
Treaty of Paris. It is of interest to note that in this case 
John Marshall appeared as counsel for the debtors. Here 
the man, who later was to play so eminent a role in the 
defense and development of the supremacy of the national 
government, supported a theory of government which was 
not only anathema to him, but against his own interests.*® 
In his argument before the court concerning the supremacy 
of the treaty over state laws, he referred to " those who wish 

“3 Dali. 199 (1790). 

** From July 4, 1776, and befon* the CBtablinliinpnt of the Union, 
the thirteen Htatea posBeased and exercined all the rif'hts of inde- 
pendent states. 

September 3, 1783. Treaties and Conventions, p. 376. 

" Ibid., p. 377. 

•• See Albert J. Beveridge, Life of John Marshall, TI, 203 ff. 
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to impair the sovereignty of Virginia.”®* Uowever, Mar- 
shall’s arguments did not prevail ; the court decided that the 
British creditors were entitled to recover, and so settled one 
of the most fundamental doctrines of American law, namely, 
that in so far as a treaty is compatible with the Constitution, 
it supercedes all state legislation contrary to its terms. 

In the course of the proceedings, the defendants-in-error 
alleged®* that due to a certain non-compliance on the part 
of Great Britain with the treaty provisions, British creditors 
could not recover a benefit under the same treaty. But this 
plea®* was held to be untenable. In his opinion Justice 
Iredell held that the plea was defective so far as concerns 
the violation of a treaty because “by the law of nations we 
have no authority upon any information or concessions of 
any individuals, to consider or declare it broken . , . but our 
judgment must be grounded on the solemn declaration of 
Congress alone, (to whom, I conceive, the authority is en- 
trusted).”®* Here it was contended by the defendants-in- 
error that should Congress declare a treaty broken or vio- 
lated by another power, that body would be acting in a 
judicial capacity, and therefore illegally. “Surely such a 
thing,” said Justice Iredell, “was never m the contempla- 
tion of the constitution. If it was, a method is still wanting 
by which it could be executed; for, if we are to declare, 
whether Great Britain or the United Staten, have violated 
a treaty we ought to have some way of bringing both parties 
before us.” ®® Justice Iredell then described the relation- 
ship that exists between the judicial and political depart- 
ments with respect to the question of treaty violation. “It 
is a part of the law of nations,” he said, “that it a treaty 
be violated by one party, it is at the option of the other 
party, if innocent, to declare, in consequence of the breach, 
that the treaty is void. If Congress, therefore, (who, I con- 
ceive, alone have such authority under our Government) 
shall make such a declaration, in any case like the present. 


»• 3 Dali. 210. 
»* Ibid., 202. 
"Ibid. 


•• Ibid , 280. 
" Ibid., 201. 
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I shall deem it my duty to regard the treaty as void, and 
then to forbear any share in executing it as a judge. But 
the same law of nations tells me, that until that declaration 
be made, 1 must regard it (in the language of the law) 
valid and obligatory.” 

A later case, perhaps more revealing as to why the viola- 
tion of a treaty is to be determined by the political depart- 
ments rather than the judiciary, is Taylor v. Morton , a 
case involving a commercial treaty between the United States 
and Russia.®" It is not necessary to discuss the case except 
to quote one passage from the opinion: 

Is it a judicial question, whether a treaty with a foreign sovereign 
has been violated by him ; whether the consideration of a particular 
stipulation in a treaty, has been voluntarily withdrawn by one party, 
so that it is no longer obligatory on the other; whether the views 
and acts of a foreign sovereign, manifested through his representa- 
tive have given just occasion to the political departments of our 
government to withhold the execution of a promise contained in a 
treaty, or to act in direct contravention of such promise? 1 appre- 
hend not. These powers have not been confided by the people to the 
judiciary, whush has no nmtalle means to exercise them ; “ but to the 
executive and legislative departments of our governiiients. They 
belong to diplomacy and legislation, and not to the administration 
of existing laws.’* 

The Constitution gives the President, by and with the 
advice and consent of the Senate, the power to make treaties,®® 
and from this power, the right to declare a treaty violated 
may be implied. This does not of necessity exclude judicial 
determination of treaty violations for it might well be argued 
that under the constitutional provision that the judicial 
power shall extend to all cases arising imder the Constitu- 
tion, laws, and treaties,®* the courts might have assumed this 
power. But certain practical factors have guided the courts 
in their willingness to leave such a question to the deter- 
mination of the political departments. First of all, treaties 
to which the United States is a party, besides being a part 


>' Ibid. 

” Fed. Cas 1.3,799 (18.55) ; affirmed, 2 Black 481. 

•" Treaty of Commerce and Navigation, December 18, 1832. See 
Treaties and Conventions, p. 933. 

•’ Italics my own. ** Art. 2, sec. 2. 

« Fed. Cas. 13,799. “ Art. 3, sec. 2. 
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of the supreme law of the laud, are compacts between sov- 
ereign states, and concerned as these compacts are with mat- 
ters outside judicial cogmzauce, that is, for example, matters 
of policy, the judiciary does not possess “ suitable means to 
exorcise ” power with regard to their violation. Such ques- 
tions belong to those departments whose sphere of compe- 
tence includes the control of international relations. And 
secondly, if it were incumbent upon the courts to determine 
treaty violations, only chaos as far as concerned treaties, 
would result. Every provision of a treaty might be subjected 
in the courts to an examination to determine whether or not 
articles 2 or 3 or 6 had been violated by one or the other 
of the contracting parties. It is obvious that such a situa- 
tion would lead to endless difScultios. Irrespective of the 
doctrine of the separation of powers, to place the question 
as to whether or not a treaty has been violated in the cate- 
gory of political questions, is to do the expedient, and leave 
the determination of such problems to the political depart- 
ments, for use by the courts. At least, there is a certain 
singleness of action, a unanimity in the expression of atti- 
tude, which would be lacking if the question were submitted 
to the justices of the federal courts. 

It has been contended at the bar of the Supreme Court 
that an act of Congress, the terms of which contravene the 
provisions of a treaty, constitutes a violation of the treaty. 
Tn the case of the Cherokee Tobacco , the cliief question 
ujion which the decision depended, was the effect to be given 
respectively to the 107th section of the Act of 1868, and the 
10th article of the treaty of 1866 between the United States 
and the Cherokee Nation. The former provided that “the 
internal revenue laws imposing taxes on distilled spirits, fer- 
mented liquors, tobacco, snuff and cigars, shall be construed 
to extend to such articles produced anywhere within the ex- 
terior boundaries of the United States, whether the same 
shall be within a collection district or not”;“® while the 
latter declared that “every Cherokee Indian and freed per- 

•“ 11 Wall. 610 (1871). •• 15 Stat. L. 167. 
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son residing in the Cherokee Nation shall have the right to 
sell any products of his farm, including his or her live stock, 
or any merchandise or manufactured products, and to ship 
and drive the same to market without restraint, paying any 
tax thereon which is now or may be levied by the United 
States on the quantity sold outside of the Indian territory.” 

It was contended by the claimants that the 107th section of 
the Act was not intended to, and, furthermore, did not, apply 
to the Cherokee country, and that the privileges and immuni- 
ties secured by the treaty were still in force. In reply, the 
United States maintained that to the extent of the provi- 
sions of section 107 of the Act, the treaty was annulled. 

Mr. Justice Swavue, delivermg the opinion of the court, 
said : “ Treaties with Indian nations within the jurisdiction 
of the United States . . . cannot be more obligatory ” than 
treaties with foreign nations; and “they have no higher 
sanctity; and no greater inviolability nor immunity from 
legislative invasion can be claimed for them. The conse- 
quences in all such cases give rise to questions which must 
be met by the Political Department of the Government. They 
are beyond the sphere of judicial cognizance. In the case 
under consideration the Act of Congress must prevail as if 
the Treaty were not an element to be considered. If a wrong 
has been done, the power of redress is with Congress, not 
with the judiciary.”®® 

The Constitution declares that “this Constitution, and 
the Laws of the United States which shall be made in pur- 
suance thereof ; and all treaties made, or which shall be made, 
under the Authority of the United States, shall be the su- 
preme law of the land; and the judges in every State shall 
be bound thereby. . . .” ®° Legally, neither act of Congress 
nor treaty has greater validity one over the other. Both are 
declared to be the supreme law of the land, and judges must 
recognize both as such. However, where there is a conflict 
between an act of Congress and a treaty, since both comprise 
the supreme law, the one last in point of time must control. 

" 14 Stat. L. 799, 801. ” 11 Wall. 621. •' Art. 6, cl. 2. 




481] CLASSIFICATIOK AKD ANALYSIS OF BONCE CASES ?3 


Therefore, an act of Congress may supercede a prior treaty, 
and a treaty may supercede a prior act of Congress. This 
being the case, it is obvious that it is not within the power 
of the courts to intervene where alleged injury or wrong has 
been done in contravention of treaty rights by an act of Con- 
gress which supercedes it. If redress is sought, the injured 
party can only appeal to the political departments. 

X)n August 3, 1882, Congress passed an act to regulate 
immigration which provided that owners of vessels bring- 
ing passengers from foreign ports into ports of the United 
States should pay a duty of fifty cents for each passenger 
not a citizen of the United States. In the Head Money 
Casps,^’ the validity of this act was questioned, one of the 
grounds being that provisions of certain treaties with friendly 
jiowers were violated. But “so far,'’ said Justice Miller, 
expressing the opinion of the court, “ as the provisions in 
that Act may be found to be in conflict with any treaty with 
a foreign Nation they must prevail in all the judicial courts 
of this country.”^* A treaty depends for the enforcement 
of its provisions upon the interest of the parties to it and 
their willingness to cooperate. If these fail, the injured 
party may seek redress through diplomatic channels, or in 
the end resort to war; but with all this, the courts of the 
United States have notliing to do. In the Chinese Exclu- 
sion Case it was contended that the first Chinese exclusion 
act** was in direct contravention to the provisions of the 
treaty of 1868,*“ and that because of the treaty, the act was 
invalidated. But this the court could not subscribe to : “ the 
question whether our Government is justified m disregard- 
ing its engagements with another nation is not one for the 
determination of the courts.”** 

By the treaty of peace of Guadalupe Hidalgo,*^ which 

« 22 Stat. L. 214. 

Edye v. Sobertson, H2 U. S. 58< (1884). 

« Ibid. 

“130 U. S. 581 (1889). 

“25 Stat. h. (.50th Cong., 1st sess.) ch. 1064. 

*• Treaties and Conventions, p. 179. 

“See Whitney v. Robertson, 124 U. S. 190 (1888). 

February 2, 1848. 9 Stat. h. 922. 
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brought to a close the only war, in the legal sense, between 
the United States and Mexico, the latter ceded to the United 
Slates a large territory, included in which is the present 
state of California. By the terms of the treaty, provision 
was made for the protection of private property owued by 
Mexicans within this territory at the time the treaty was 
negotiated. Ilowever, soon after the American occupation of 
the territory, gold was discovered, and the inevitable gftld 
rush followed. Eanchmen, settlers, miners, holders of Mexi- 
can grants, claimed title to various lands; so that when 
California was admitted into the Union, it was deemed neces- 
sary to determine the validity of private claims within the 
state. For this purpose “An Act to Ascertain and Settle 
the Private Land Claims in the State of California” was 
passed by Congress on March .1, 1851.^’ 

A case coming before the Supreme Court and involving 
both treaty and act of Congress was that of Boliller v. Domin- 
guez.*^ This was an action for ejectment. Dominguez 
brought the action against Botiller in order to recover a cer- 
tain tract of land in California, and based his title to the 
tract on a grant made by the government of Mexico in 1834; 
and even though no claim under this grant had ever been 
made before the Board of Land Commissioners established 
bv the above-mentioned act of Congress, the lower court 
decided in favor of Dominguez. Before the Supreme Court, 
the counsel for the defendant-in-error maintained that the 
statute was invalid since it conflicted with the provisions of 
the treaty of Guadalupe Hidalgo, in so far as it violated the 


*• 9 fStat. L. 631, sec. I. “ That for the purpose of iiseertaining and 
settling private land claims in the State of California, a commission 
shall be, and is hereby, constituted which shall consist of three com- 
missioners,” etc. 

Sec 8. “ That each and every person claiming lands in California 
by virtue of any right or title derived from the Spanish or Mexican 
Government shall present the same to the said commissioners,” etc 

Sec. 11. “That the commissioners herein provided for, and the 
district and supreme courts, in deciding on the validity of any claim 
brought before them under the provisions of this Act, shall be gov- 
erned by the Treaty of Guadalupe Hidalgo, the law of nations, the 
laws, usages, and customs of the government from which the claim 
is derived,” etc. 

‘•130 U, S. 238 (1889), 
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protection, guaranteed by the treaty, to the property of Mexi- 
can citizens. But the Supreme Court reversed the decision 
of the lower court. “It may be said,’' Justice Miller de- 
clared, “ that so far as the Act of Congress is in conflict with 
the Treaty with Mexico, that is a matter in which the court 
is bound to follow the statutory enactments of its own gov- 
ernment. If the treaty was violated by this general statute 
CBactcd for the purpose of ascertaining the validity of claims 
derived from the Mexican Government, it was a matter of 
international concern, which the two States must determine 
by treaty, or by sucli other means as enables one State to 
enforce ujion another the obligations of a treaty. This court, 
in a class of cases like the present, has no power to set 
itself uj) ns the instrumentality for enforcing the provisions 
of a treaty with a foreign nation which the Government of 
the United States chooses to disregard.”®’ Thus it is clear 
that the protection of private rights m territory acquired by 
one nation from another by treaty has been held to be an 
exclusive function of Congress. As Mr. Justice White said 
in the case of Untied Slates v. Santa Fe,^^ “the duty of 
protecting imperfect rights of property under treaties such 
as those by w'hich territory was ceded by Mexico to the tTiiited 
States in 1848 and 1853, in existence at the time of such 
cessions, rests upon the political and not the judicial depart- 
ment of the government.” 

The termination of a treaty may be accomplished by the 
mutual consent of the nations concerned. From the point 
of view of international law a treaty, “although it has 
neither expired, nor been dissolved, may nevertheless lose 
its binding force by becoming void. And such voidance may 

r/if Cliciokee Tobacco, 11 Wall. 610 (1871); Taylor v. Morfon, 
Fed. Ciis 13,709 (1855) , Ilcad Homy Caacs, 112 U. S 580 (1884) , 
Whitney v. Roherlaon, 124 U. S. 190 (1888). 

" 1.10 U. S. 247. 

'■ 105 U. S 075 (1897). See also United States v. Sandoval, 231 
U. S 28 (191.3). "The mode in which private rights of property 
may he secured, and the obligations imposed upon the tinited States 
by ‘treaties fulfilled, belongs to the politieal departments of the 
government to provide.” 

•" 165 U. S. 714. 
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have different grounds — namely, extinction of one of the two 
contracting parties, impossibility of execution, realization of 
tlie purpose of the treaty otherwise than by fulfillment, and 
lastly, extinction of such object as was concerned in a 
treaty.” Furthermore, a treaty “ may lose its binding 
force by cancellation. The causes of cancellation are four — 
niimely, inconsistency with International Law created sub- 
sequently to the conclusion of the treaty, violation by one <nf 
the contracting parties, subsequent change of status of one 
of them, and war.”®® But as far as concerns the termina- 
tion of treaties, the courts know no international law; and 
it is not within their province to enter into the question. 
A treaty may have lost its effect by becoming void, or by 
cancellation, but, until the political departments have decided 
a certain treaty to be no longer effective and therefore termi- 
nated, the courts have held such treaty to be in force. In other 
words, it lias been held by the courts that they will follow 
the decisions of the political departments of the government 
as to whether or not a treaty has been terminated. 

The courts have been faced with the question, for exam- 
ple, as to whether a treaty was automatically terminated as a 
consequence of the fact that a state, with whom the United 
States had negotiated a treaty was incorporated within 
another state. Terlinden v. Ames ®“ is a case in point. The 
essential facts of the case are as follows : the German consul 
at Chicago filed complaint before a commissioner of the 
United States, one of whose duties it is to issue warrants for 
the apprehension of fugitives from the law of foreign states, 
charging that a certain Gerhard Terlinden, .subject of the 
King of Prussia, had committed the crimes of forgery and 
counterfeiting in Prussia, and had subsequently fled to the 
United States. The warrant was issued, placed in the hands 
of Ames, a United States marshal, who later apprehended 
Terlinden. But before any evidence had been presented to the 


•* L. Oppenheim, International Law, I, 763. 

« IhxA., pp. 754-765. 

“ 184 IJ. S. 270 (1902). See also the earlier case of Uahoney v. 
United Btaies, 10 Wall. 02 (1870). 
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conunissioner, Terlinden petitioned the district court for a 
writ of habeas corpus upon certain grounds, two of which 
may well be quoted: 


I. No treaty or convention for the extradition of fugitives from 
justice exists between the United States and the German Empire,"' 
and 2. that the treaty or convention for the extradition of fugitives 
from justice concluded between the United States and the Kingdom 
of I’russia on the Ifith day of June, IS-IS, and ratified May 30, A. D. 
J8.'i3, was terminated by the creation of the German Empire and the 
a^ption of the Constitution of said Empiie in A II. 1871, and that 
n* treaty or eoinention for the extradition of fugitives from justice 
has been concluded between the United States, on the one part, and 
the Kingdom of Prussia or the German Empire, on the other, since 
said time."" 

J. C. Bancroft Davis, m the notes a])pen(led to a volume 
entitled Treaties and Conventions Concluded hclween ike 
United States and Other Powers,^'* says: 

The establishment of the German Kmpiie in 1871, and the complex 
relations of its eonipoiient parts to eneli other and to the Empiie, 
necessarily give rise to questions as to the treaties eiitei ed into with 
the North' German Confederation and with niiiny of the slates com- 
posing the Empire. It can not be said that any fixed iiiles have been 
established Where a state has lost its separate existenee, as in the 
case of Hanover and Nassau, no question can arise. Wlieie no new 
treaty has been negotiated with the Emjiire. the treaties with the 
various states which have preserxed a aep.irnle existenee have been 
resorted to. The question of the existence of the extradition treaty 
with Bavaria was presented to the United States disti let coiiit, on 
the application of a person accused of a foigciy eomniitted in 
Bavaria, to be discharged on habeas corpus, who was in custody after 
the issue of the mandate, at the request of Ibe ministei of Germany. 
The court held that the treaty was admitted by both Governments to 
be in existence."" Such a question is, after all, purely a political 
one."‘ 

And SO il was deemed by the court in Terlinden v. Ames. 
In expressing the opinion of tlie court, Chief Justice Puller 
said: “witliout considering whether extinguished treaties 
can be renewed by tacit consent under our (lon.st it utioii, we 
think that on the question, whetlier this treaty has ever been 
terminated, governmental action in respect to it must bo 

“'From statement by Chief .Tustice Fuller, 104 U. S. 273. 

“Ibtd. 

“•Washington, Government Printing Office (1880). 

’"In re Thomas, Fed Cas. 13,887 (1874). 

*' Treaties and Conventions, p. 1234. 
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regarded as of controlling importance.” And, continued 
Fuller, "during the period from 1871 to the present day, 
extradition from this country to Germany, and from Ger- 
many to this country, has been frequently granted under 
the treaty,®® which has thus been repeatedly recognized by 
both go\ernmeiits as in force.” Tlius, as far as the court 
was concerned, the political departments had acted. The 
question as to whether the power remains in a foreign state 
to carry out its treaty obligations was " m its nature politidAl 
and not judicial.” And as Justice Fuller declared, the 
“courts ouglit not to interfere with the conclusions of the 
political department . . . ” *® 

The case of Charlton v. Kelly concerned the extradition 
of an American citizen charged with the commission of 
murder in Italy. The “ Convention for the Extradition of 
Criminals, Fugitive from Justice,” “** between the United 
States and Italy, provided that “ persons ” guilty of crime 
in one country and fleeing to the other should be given up 
upon demand. It was alleged that if the term “person,” 
as used in the treaty, included citizens of the asylum coun- 
try, then the treaty was abrogated by the action of Italy in 
refusing to deliver up its own citizens upon the demand of 
the United States. In a memorandum®® of Secretary Knox 
giving reasons for the surrender of the appellant, it was said : 

The qucBtion la now for the first time presented ns to whether or 
not the United States is under obli^pition under treaty to surrender 
to Italy for trial and punishment eiti/ens of the United States fugi- 
tive from the justice of Italy, notwithstanding tlie interpretation 
placed upon the treaty by Italy with reference to Italian subjects. 
In this connection it should be observed that the United Slates, 
although as stated above, consistently contending that the Italian 
interpretation was not the pioper one. has not treated the Italian 
practice as a breach of the treaty obligation necessarily requiring 
abrogation, has not abrogated the treaty, or taken any steps looking 
thereto, and has on the contrary, constantly regarded the treaty as 
in full force and effeet . . . , [thus] the treaty is binding until abro- 


•* 184 U. S. 28.j. 

** Treaties and Conventions, p. 021. 

“ 184 U. S. 285. fbid. 

•‘Ibid., 288 •’ 229 U. S. 447 (191.1). 

'* Treaties and Conventions, p. ,578. 

•• Poretgn Relations of the United States, 1910, pp. 654-657. 
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gated, its provisions are operative against us. Tlie question would 
therefore appear to reduce itself to one of intei pretation of the 
meaning of the treaty. ... It should be observed, in the first place, 
that we have always insisted not only with reference to the Italian 
extradition treaty, but with reference to the other extradition treaties 
similarly phrased, that the word “ persons ” includes citizens.'" 

So, based on this determination of the political depart- 
ment as to whether the treaty with Italy was still in force, 
the court concluded : “ The Executive Department having 
thj^s elected to waive any right to free itself from the obli- 
gation to deliver up its own citizens, it is the plain duty of 
this court to recognize the obligation to surrender tlie appel- 
lant as one imposed by the treaty as the supreme law of the 
land, and as affording authority for the warrant of extra- 
dition.” 

Tt has been stated as a general rule of international law 
that “ war terminates all treaties between belligerents,” 
but, like most general rules, there are exceptions. As far as 
the courts of the United States are concerned, it is not inter- 
national law, but the law of the Ooiistitutioii, that serves as 
guide; war or no war, if the political departments act to 
terminate a treaty, that treaty may be considered as ter- 
minated; and, war or no war, if the jiolitical departments do 
not terminate a treaty, that treaty may be considered as 
still in force. Mr. Webster, arguing for New TIaven in the 
case of the Society for the Propagation of the Gospel in 
Foreign Parts v. New Haven , inaintumed that “if those 
rights were so protected,'* the effect of the late war between 
the TTnited States and Great Britain, was such ns to put an 
end to those treaties, and, consequently, to rights derived 
under them, unless they have been revived by the treaty of 
peace at Ghent, which was not done.” 


'“ Ibid., p 0.50. 

Charlton v Krll}), 229 t' S. 470 (1913). See also Johnson v. 
Qrarlds. 2.34 U. S. 422 (1014), and M'HUams v. Johnson, 239 U. S. 


414 (1915). 

'• John W. Foster, The Practice of fhplomacv, p. 305. 

'“8 Wheat 404 (1823). 

'*By treaties of 1783 and 1794. See Treaties and Conventions, 
pp. 375, 379 _ _ 

'" From argument of Mr. Webster, 8 Wheat. 475-470. 
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Mr. Justice Washington, in delivering the opinion of the 
court, replied to Webster’s argument as follows: 

But wc arc not inclined to admit the doctrine urged at the bar, 
that treaties become extinguished, ipso facto, by war between the two 
governments, unless they should be revived by an express or implied 
renewal on the return of peace. Whatever may be the latitude of the 
doctrine laid down by elementary writers on the law of nations, 
dealing in general terms in relation to this subject, we are satisfied 
that the doctiine contended for is not universally true. There may 
be treaties of such a nature, as to their object and import, as that 
war mil put an end to them; but where treaties contemplate a 
permanent arrangement of territorial, and other national rightl^ or 
which, in their terms, are meant to provide for the event of an inter- 
vening w'ar, it would be against every principle of just interpretation 
to hold them extinguished by the event of war. If such were the 
law, even the treaty of 1783, so far as it fixed our limits, and 
acknowledged our independence, would lie gone, and we should have 
had again to struggle for both upon original revolutionary principles. 
. . . We think, therefore, that treaties stipulating for permanent 
rights, and general arrangements, and professing to aim at perpetuity, 
and to deal with the ease of war as well us of peace, do not cease 
on the occurrence of war, but are, at most, only suspended while it 
lasts, and unless they arc waived by the parties, or new and repug- 
nant stipulations are made, they revive in their operation at the 
return of peace.''* 

Here the court, Becmingly extending its jurisdiction too 
far, decided that a particular treaty had not been terminated 
as the result of a state of war; and as one publicist has said, 
“ the cases in which this has been done have been those in 
which there had been no action by the political departments 
of the government on the subject.” ’’ But assuming, as in 
the above case, that there has been no action on the part of 
the political departments, the question remains: would the 
court be within its right to declare a treaty terminated by 
a state of war ? It is thought not, and for two reasons : first, 
had the political departments declarw! the tri'aty terminated, 
the court would have accepted that decision and acted accord- 
ingly; and, secondly, since the political departments had not 
acted one way or another, the court could only assume that, 
in spite of an intervening state of war, the treaty was still 
in existence, it being, during the period of the war, merely 
suspended.'’® 


« 8 Wheat. 494. 

” Field, Minnesota Law Review, VIII, 489. 

” The Treaty of Paris, 1783, may be termed an executed treaty 
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II 

Turning now to the interpretation of treaties as a political 
question, it may be said at once that where a treaty confers 
private rights, such as are enforceable in a municipal court, 
on the citizens or subjects of the nations party to it, the 
courts look upon the treaty as a rule of decision and place 
their own interpretation upon it.’“ For example, in the case 
o^PcGeoffroy v. Iliggs/^' the question arose as to nhetlier a 
French citizen was entitled to own property in the District 
of Columbia by right of inheritance from an American citi- 
zen. By the terms of the treaty of 1853,®^ entered into by 
the United States and France, the right of a French citizen 
to own inherited property in the United States ajiplied to 
“ all the States of the Union,” which apparently excluded 
the District. Laying down the general principle concerning 
treaties “that they shall be liberally construed, so as to carry 
out the apparent intention of the parties to secure equality 
and reciprocity between them,”®® the court construed the 
clause to be broad enough to include the Di.strict of Columbia. 

But, where public rights are involved in a treaty, the courts 
accept the interpretation of the political de])urtments; 
that is, in spite of the fact that treaties operate by their own 
force as municipal law on terms of equality with acts of 
Congress, the courts, where these treaties involve external 
operations as an international compact, will follow the deter- 


aa distinptuished from nu cxfcutorv tieaty Tlip foriiier, ciillvd also 
a tranaitorv or diaiiohitivo tiealy de.iK “ willi single acts, ■whirh are 
to lie performed forthwith, and wliieh. when peifoimed, dispose of 
the matter onee and for all. Of sm-h eharaeter are lioiindary eon- 
ventiona and treaties of cession. . . .” Fenwick, Intrrnationai Lnw, 
p. 321. The latter typo embraces treaties of commerce and extradi- 
tion, treaties estahlishinp- administrative BReneies, tieaties of alliance, 
guarantee, and neutralization. But as McNaii says “ unanimity as 
to what treaties arc or are not cancelled hy war does not exist.” 
Oppenheim, II, 202. 

’"That is, when the treaty is self-executing. 

•» 133 V. S. E-IS (1800). 

*’ Treaties and Conventions, p. 360. 

133 U. S. 258. 

*• “ So far as treaties are regarded as international comparts, the 
national rights and obligations accruing thereunder pe determined 
by the political departments of the government.” Willoughby, Con- 
stitutional Law of the United States, I, 678. 

6 
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minations of the political departments, the legislative and 
executive, in matters of interpretation.®* For example, the 
determination of boundaries or jurisdiction over territory in 
accordance with treaty provisions has been held by the Su- 
preme Court not to be within its jurisdiction. This atti- 
tude of the court is precisely declared in the case of Foster v. 
Neilsofi.”^ This was a suit brought by Foster to recover a 
certain tract of land, in the possession of the defendant, 
situated in the eastern district of Louisiana, three miles Ast 
of the Mississippi, claimed by grant from the Spanish gover- 
nor on January 2, 1804 to Jayme Joydra, the grant having 
been ratified by the King of Spain on May 29, 1804. The 
defendant claimed that the territory within which the dis- 
puted land was situated had been ceded, before the grant to 
Jayme Joydra, to France, and by France to the United 
States, and that therefore the grant was null and void. 

At the commencement, in 1755, of the Seven Years War, 
France was the undisputed possessor of the province of 
Louisiana. This great tract of land lay on both sides of 
the Mississippi and extended to the southeastward beyond 
the bay of Mobile to the Perdido river, which separated the 
French province from Florida. At this time, Florida was 
in the possession of Spain. In 1762, France, by secret treaty, 
ceded the Louisiana territory to Spain, but, as part of this 
cession, French possessions to the east of the Mississippi were 
not included, since, by the treaty of Paris,®® 1763, France 
ceded her territory to the east of the river, with the excep- 
tion of New Orleans, to Great Britain. Twenty years later 
this territory was ceded to Spain.®^ By the treaty of San 
ildefonso, 1800, the King of Spain promised “to retrocede 
to the French Republic . . . the Province of Louisiana, with 
the same extent that it now has in the hands of Spain, and 

’* “ This is, however, not an absolutely olilifriitory rule. It is one 
of expediency. . . /hid 

“• 2 Pet 253. This case reflected what is called the west Florida 
controversy. See Isaac ,1. Cox, The West Florida Controversy, 17.98- 
181S. 

“ H. Doc., no. 121, 20th Conp., 2d aess., pp. 2,'58-2.';fl (extract). 

Trait# deflnitif de paix et d’amitie enirc S. M Britannique et le 
Roi d’Espapne. September 3, 1783. 3 Martens 541. 
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that it had when France possesBcd it. . . And article 3 
of the treaty of Pans,®® by which the United States acquired 
the Louisiana territory, ran, in part, as follows : 

The First Consul of the French Kcpuhlic desiring to give to the 
United-States a strong proof of his friendship, doth hereby cede to 
the said United-States, in the name of the French Republic, for ever 
and in full sovereignty, the said territory with all it’s rights ... as 
fully and in the same manner as they have been acquired by the 
French Republic in virtue of the above mentioned treaty, conciuded 
w^h his Catholic Majesty.*" 

Under the latter treaty, the United States made claim to 
that territory lying east of the Mississippi, between the Iber- 
ville and the Perdido rivers, and in which lay the grant, the 
subject of the controversy in Foster v. Neilsori. Spam con- 
tended that her cession of Louisiana to France in 1800 in- 
cluded only the territory which at the time was called Louis- 
iana, namely, the island of New Orleans and the country 
received from France in 1762, west of the Mississippi. The 
difficulty lay in the ambiguity attached to the clause m the 
treaty of San Ildefonso to the effect that Spain would retro- 
cede the territory to France “with the same extent that it 
now has in the hands of Spain, and that it had when France 
possessed it.” ®^ 

Whether or not Spain, by the treaty of San Ildefonso, did 
include that country east of the Mississippi to the Perdido 
and south of the thirty-first parallel in the cession of the 
province of Louisiana to France, is a question which need 
not be decided here. For our purposes we shall accept Mar- 
shall’s conclusion that “the language of the article may 
admit of either construction. . . .” ®® 

It will be remembered that in the case under discussion 
the Supreme Court was called upon to adjudicate a contro- 
versy involving the interpretation of a treaty; but the court 
did not offer its own interpretation. “ In a controversy 
between two nations,” said Marshall, “ concerning national 
boundary, it is scarcely possible that the courts of either 


'•Foster v. Nrilson, 2 Pet. 253, 301 (1829). 

•• 7 Martens 706. " 2 Pet. 301. 

•• Ihid., 709. “ 306. 
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should refuse to abide by the measures adopted by its 
own government. There being no common tribunal to de- 
cide between them, each determines for itself on its own 
rights, and if they cannot adjust their differences peaceably, 
the right remains with the strongest. The judiciary is not 
that department of the government to which the assertion 
of its interests against foreign powers is confided. ... If 
the course of the nation has been a plain one, its courts 
would hesitate to pronounce it erroneous. We think, then, 
however individuals might construe the treaty of St. Ilde- 
fonso, it is the province of the court to conform its decisions 
to the will of the Legislature, if that will has been clearly 
expressed.” ““ And the will of the legislature, thought the 
court, had been expressed clearly enough in the several acts 
passed by Congress subsequent to 1803. As an example, the 
limits of Louisiana were enlarged to include the disputed 
territory by act of Congress;** and when the Alabama ter- 
ritory was established by Congress, the territory in question 
was included within it.®' By these acts and others,*® Con- 
gress made clear its position with regard to West Florida 
and to the satisfaction of the court offered an interpretation 
which the court accepted. “After these acts of sovereign 
power over the territory in dispute,” said Chief Justice Mar- 
shall, “ asserting the American construction of the treaty by 
which the government claims it, to maintain the opposite 
construction in its own courts would certainly be an anomaly 
in the history and practice of nations. If those departments 
which are entrusted with the foreign intercourse of the na- 
tion, which assert and maintain its intere.sts against foreign 
powers, have unequivocally asserted its rights of dominion 
over a country of which it is in possession, and which it 
claims under a treaty; if the Legislature has acted on the 

307. 

•* Joseph Story, Puhlio and General Statutes Passed hp the Con- 
gress of the United States, II, 1230. 

Ill, 1620 

•' October 31, 1B03 Laws of the United States of America, VII, 3. 
Vobruary 24, 1R04, ibid, 26; March 26, 1804, ibid., 112; April, 1812, 
Story, IT, 1230; May, 1812, tStd., 1248; March, 1817, Story, III, 1620; 
March, 1810, ibid., 1634. 
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construction thus asserted, it is not in its own courts that 
this construction is to be denied. A question like this re- 
specting the boundaries of nations is, as has been truly said, 
more a political than a legal question; and in its discussion, 
the courts of every country must respect the pronounced will 
of the Legislature.” It is hardly necessary to say that the 
court decided in favor of the defendant. 

, In a later case. United States v. Reynes^^ a controversy 
involving the treaty of San Ildefonso, the Supreme Court 
reiterated the position assumed in the Foster case. Whether 
by these treaties, said the court, “ the territory south of the 
thirty-first degree of north latitude, and lying between the 
Mississippi and the Perdido, was ceded to the United States, 
is a question into which this court will not now inquire. 
The legislative and executive departments of the govern- 
ment have determined that the entire territory was so ceded. 
This court have solemnly and repeatedly declared, that this 
was a matter peculiarly belonging to the cognizance of those 
departments, and that tlio propriety of their determination 
it was not within the province of the judiciary to contravene 
or question.” 

A more recent ease, arising out of the treaty of peace 
concluded between Spain and the United States,"® is Pearcy 
V. Stranahan.^”^ In this case the plaintiff brought action in 
an attempt to recover the value of certain cigars brought 
from the Isle of Pines and which had been seized by the 
collector for the port of New York. The seizure had been 
made under the Dingley Act of 1897 which provided for 
an imposition of duties on certain articles “imported from 
foreign countries.” "* The plaintiff contended that no duty 
could be imposed upon the cigars in question since the Isle 
of Pines was possessed by the United States and therefore 
domestic territory. 

Article 1 ^®® of the treaty of peace, provided for Spanish 
relinquishment of sovereignty over Cuba and the occupation 


” 2 Pet. 300. 

«>205 U. S. 2.57 (1907). 

*"9 How. 127 (1850). 

«* 30 Stat. L. 151. 

153-154. 

«• /fttd. 

»»® 30 8tat. L. 1764. 

^’‘30 Stat. L. 176.5. 
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of tile island by the United States. The second article ran 
as follows : “ Spain cedes to the United States the island of 
Porto Eico and other islands now under Spanish sovereignty 
in the West Indies, and the island of Guam in the Marianas 
or Ladrones.” So the question arose whether the Isle of 
Pines was to be deemed a part of Cuba which had been de- 
clared in the case of Neely v. Henkel a foreign country 
within the meaning of the act of June 6, 1900,^°^ the act 
providing for the extradition from the United States of 
persons guilty of crime within any foreign country or terri- 
tory occupied or under the control of the United States, or 
whether the Isle was to be considered as embraced within 
article 2 of the treaty. “ This inquiry,” said J ustice Fuller, 
“ involves the interpretation which the political departments 
have put upon the treaty.” 

By the joint resolution of April 20, 1898,^“® the United 
States Government disclaimed any intention of exercising 
control or sovereignty over Cuba except with respect to the 
pacification of the island. The resolution, furthermore, as- 
serted like determination to leave the island to the control 
of its people as soon as pacification was an accomplished fact. 
And for the court, the question to be decided was the sig- 
nification of the term “ Cuba.” “ In short,” said the court, 
“ all the world knew that it (the Isle of Pines) was an in- 
tegral part of Cuba, and in view of the language of the joint 
resolution of April 20, 1898, it seems clear that the Isle of 
Pines was not supposed to be one of the ‘ other islands ’ 
ceded by article 2.” After the Spanish had evacuated 
Havana on January 1, 1899, the President of the United 


*»• Ihid 

180 TJ S. 109 In this case the question arose as to the length 
of time the United States may occupy and control a certain territory, 
namely Cuba. “ It is not competent for the judiciary,” said the 
court, “ to make any declaration upon the question of the length of 
time during which Cuba may be rightfully occupied and controlled 
by the United States in order to effect its pacification, — it being the 
function of the political branch of the government to determine when 
such occupation and control shall cease, and therefore when the 
troops of the United States shall be withdrawn from Cuba. . . 

.31 fftof. L. «50. 30 Sfat. L. 738. 

206 U. S. 266. 206 U. S. 266. 
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States ordered a census to be taken for the purpose of assist- 
ing the Cubans in establishing an effective self-government, 
and in accomplishing this design the Isle of Pines was in- 
cluded as a municipal district of the province of Havana.^^^ 
In August, 1899, the mihtarj governor of Cuba appointed a 
mayor of the Isle of Pines. Jii the election of municipal 
officers, June 16, 1900, the inhabitants of the Jsle partici- 
pated. When a constitutional convention was called, the 
voters of the isle of Pines sent delegates. Furthermore, when 
the military control of Cuba by the United States ceased, 
and the government of the island was transferred to the 
Cubans (May 20. 1902), ihe military governor, in a com- 
munication to the President and Congress of Cuba, among 
other things, said : “ It is understood by the United States 
that the present government of the Isle of Pines will con- 
tinue as a de facln government, pending settlement of the 
title to said island by treaty. . . .” It was evident that 
the Isle of Pines was, and always had been, considered an 
integral part of Cuba. Yet by the terms of the Platt Amend- 
ment”* of March 2, 1901, it was provided that “the Isle 
of Pines shall be omitted from the jiroposed constitutional 
boundaries of Cuba, the title thereto being left to future 
adjustment by treaty.” 

With a view to settling the question of the Isle of Pines, 
the United States on July 2. 1903, negotiated a treaty with 
Cuba by which the former relinquished all claims to the Isle 
under the treaty of peace with Spain. But this failed of 
ratification. In the following year, on March 2, 1904, another 
treaty to the same effect was signed, but, at the time of 
Pearcy v. Stranahan, the treaty had not been ratified ; in fact, 
it was not until March 13, 1935, that the treaty was at last 
ratified.^*® 

Thus, the interpretation which the political departments 
had put upon articles 1 and 3 of the treaty with Spain was 
none too clear. “ It may be conceded,” said the court, “ that 

Ibid. , 266-267. 31 Ntot. L. 89.'>. 

Ibid., 208. ”* 898. 

See New York Tttnce, March 14, 1925. 
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the action of both the political departments has not been 
sufficiently definite to furnish a conclusive interpretation of 
the treaty of peace as an original question, and as yet no 
agreement has been reached under the Platt amendment. 
The Isle of Pines continues, at least de facto, under the 
jurisdiction . . . o£ the Republic of Cuba, and that settles 
the question before us, because, as the United States have 
never taken possession of the Isle of Pines as having been 
ceded by the treaty of peace, and as it has been and is being 
governed by the Republic of Cuba, it has remained ‘foreign 
country ' -within the meaning of the Dingley act. . . ” 

III 

It will be remembered in the case of Fouler v. Neilson,^'^'' 
discussed above, that the United States assumed the position 
that to her belonged the territory lying between the Iberville 
and the Perdido rivers, and the Supreme Court sustained 
this contention by declaring the question as to whether or 
not the territory concerned was within the jurisdiction of 
the United States to be political. As the cases clearly indi- 
cate, where the question of jurisdiction over territory has 
arisen, whether the territory be claimed by the United States 
or not, the Supreme Court accepts and applies the attitude 
of the political departments. 

A comparatively recent case in which the question arose 
was Wilson v. Shaw,^^^ a controversy in which the plaintiff 
invoked the assistance of the courts to prevent the Govern- 
ment of the United States from constructing the Panama 
Canal. It is little wonder that Mr. Justice Brewer thought 

”• 20.'5 U. S 272. 

Pet. 2,-53 (1829). The doctrine of political qneHtions likpivise 
applies to disputed territory involvinp Indian lands. A case in 
point is Latimer v. Poteet, 14 Pet. 4 (1840). Here Justiee M’Lean 
stated that “ it is ii sound principle of national In-w, and applies to 
the treaty-making power of this government, whether exercised with 
a foreign nation or an Indian tribe, that all questions of disputed 
boundaries may be settled by the parties to the treaty. And to the 
exercise of these high functions by the government, within its con- 
stitutional power, neither the rights of a State nor those of an 
individual can be interposed.” 

“•204 U. S. 24 (1907). 
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the magnitude of the plaintiff’s demand somewhat startling. 
The plaintiff argued first that “ whatever title the govern- 
ment has was not acquired as provided in the act of June 
28, 1902/’® by treaty with the Kepublic of Columbia.’”®® 
To this contention. Justice Brewer said : 

A short but suffleient answer is that subsequent rntifleation is 
equivalent to original authority. The title to what may be called the 
Isthmian oi canal zone, which at the date of the aet, was in the 
Pqjiublic of Columbia, passed by an act of secession to the newly 
formed Republic of Panama. The latter was recognized as a nation 
by the President. A treaty with it, ceding the canal zone, was duly 
ratified’-' Congrchs has passed several acts based upon the title 
of the United States, among them one to provide a temporary govern- 
ment; another, fixing the status of merchandise coming into the 
United States from the canal zone; another prescribing the type 
of canal These show a full ratification by Congress of what has 
been done by the Kxecutivc. This concurrent action is conclusive 
upon the courts. We have not supervising control over the political 
branch of the government in its action within the limits of the 
Constitution."' 

Since the mciiiod of acquisition was found by the plaintiff 
to be faulty, he was next led to the proposition that the 
IJnitod States liad no power to construct a canal in Panama 
and based his contention on the notion that the Canal Zone 
was not a jiart of the territory of the niiited States. But 
this proposition, in the light of articles 2 ’®® and 3 of the 


"" 32 FItttt. L. 481. Ihvl., 429. 

204 U. S .32. /hid , 843 

.33 fttat. L. 2234. "‘34 Kiat L 61). 

"" 204 U. S 32. A supervising control, how-ever, is indicated in 
Fleming v Page, 9 How. G03 (IS.'iO) Here the question oiose 
whether during the control of Tampico by the United States military 
and naval forces, Tampico was to be considered as part of the United 
States. The United States, said Taney, “may extend its boundaries 
by conquest or treaty, and may demand the cession of territory as 
the condition of peace. . . . But this can be done only by the treaty- 
making power or the legislative authority, and is not a part of the 
power conferred upon the President by the declaration of war.” 
Ibid., 014-61.3. Later in the opinion he said with reference to the 
territory in question, “after it was subdued, it was uniformly 
treated as an enemy’s country, and restored to the possession of the 
Mexican authorities when peace was concluded And certainly its 
subjugation did not compel the United States, while they held it, to 
regard it as a part of their dominions. . .” Ibid, 618. 

"• 33 Stai. L. 2234-223S. “ The Republic of Panama grants to the 
United States in perpetuity the use, occupation and control^ of a zone 
of land and land under water for the construction, maintenance, 
operation, sanitation and protection of said Canal. . . .” 

Ibid., 2235. “The Republic of Panama grants to the United 
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Isthmian Canal Conventiou, was held by the court to be 
false. To the court, the political departments, by treaty and 
by act of Congress, had shown conclusively that the United 
States Government claimed and maintained jurisdiction over 
the Canal Zone, and for the court, this was enough. 

0. P. Field, in the aforementioned article dealing with 
political questions, says that “ not only does the rule . . . 
apply to the assertion of jurisdiction over land, but it also 
applies to the sea. Nations sometimes assert a jurisdiction 
over the sea extending far beyond the three-mile limit which 
has up to the present time generally been considered the 
usual extent of national jurisdiction. The United States has 
been guilty of just this sort of thing, and the courts have in 
several cases been forced to abide by the assertion of such 
jurisdiction by Congress.” The law of nations holds such 
extended jurisdiction by one nation to be a violation of the 
doctrine of the freedom of the seas, excluding, of course, 
territorial waters, straits, gulfs and bays, which are parts 
of the sea, but not of the “ open sea.” The maritime belt 
supposedly extends but three miles, allegedly the range of 
an early eighteenth-century cannon, from the shore. How- 
ever, from the point of view of constitutional law, that is, 
juristically speaking, the United States could, without regard 
to the principles of international law, claim and attempt to 
maintain a jurisdiction extending many leagues beyond the 
three-mile limit; and such a claim of the government would 
be upheld by the courts. 

For particular purposes, the government of the United 
States has claimed jurisdiction over the open sea. By the 
treaty of March 30, 1867,^’® between Russia and the United 
States, the former ceded to the latter, in return for a certain 

States all the rights, power and authority within the zone mentioned 
and described in article 2 of this agreement and within the limits of 
all auxiliary lands and waters mentioned ond described in said article 
2 which the United States wouid possess and exercise if it were the 
sovereign of the territory within which said land and waters are 
located to the entire exclusion of the exercise by the Bepublic of 
Panama of any such sovereign rights, power or authority.” 

”• Minnesota Law Review, VlII, 497. 

See Oppenheim, pp. 476 ff. 

uo treaties and Conventions, p. 039. 
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sum of money, the territory of Alaska and other of her 
possessions in North America, besides all the Bussian rights 
of trade and navigation in the Behring Sea, which were exten- 
sive to say the least. Article 1 set the western limit of the 
cession as a line of division running practically midway 
through the Behring Sea m a north-south direction.^®’- In 
the following year, 1868, Congress, not specifying the extent 
of the territory ceded to the United States, simply provided 
anfbng otlier things tliat “the laws of the United States relat- 
ing to customs, commerce, and navigation be, and the same 
are hereby, extended to and over all the mainland, islands, 
and waters of the territory ceded to the United States ” 
by Bussia; and provided furthermore, that “it shall be un- 
lawful for any person or persons to kill any otter, mink, 
marten, sable, or fur seal, or other fur-bearing animal, within 
the limits of said territory, or m the waters thereof. ...” 

After the acquisition of this territory, the salmon fisheries 
and the hunting of fur-beuriiig animals as a business devel- 
oped rapidly in the waters about Alaska; to such magnitude, 
in fact, that with special reference to the latter, it was 
thought that in no very far off time, this important source of 
furs would be destroyed. As a consequence, the government 
took active measures to limit the capture of seals, primarily 
by assuming jurisdiction over that part of the Behring Sea 
bounded on the west by the aforementioned imaginary line, 
and declaring with reference to seal hunting, that part of the 
sea, a mare clausum.^^* However, the evils of pelagic lishing 
did not diminish, poaching continued, and the government 
felt constrained to send revenue cutters to the scone. In 
1886, three British vessels “out for seal” were captured 
beyond the three-mile limit, and later condemned in a United 
States court ; and during the following summer several more 

Ihid , pp 0.10-040. 

“• ir> Sftat L. 210 241 

“All the water.i within that btiundary to the western end of the 
Aleutian Archipelago and chain of isl.mda are considered as com- 
prised within the waters of Alaska territory.” From a letter of 
Mr. French, acting secretary of the Treasury, March 12, 1881, to 
D. A. d’Ancona, Collector of the port of San Francisco. Quoted in 
J. B. Henderson, American Diplomatic Questions, p. 15. 
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were captured, among them the “W. P. Sawyard.” This 
gave rise to the case of In re Cooper.^^ 

The facts of the case were simple. The schooner, “ W. P. 
Sawyard,” owned by one Cooper, was captured by a United 
States revenue cutter, fifty-nine miles from any land what- 
soever. Cooper was charged with having hunted and killed 
seals ill violation of an act of Congress. The vessel was 
carried to Sitka where it was delivered to the United States 
marshal, libelled in the district court, and condemiJed. 
Coojier then made application to the Supreme Court of the 
United States for a writ of prohibition to restrain the 
enforcement of a sentence of forfeiture and condemnation on 
the ground that the United States did not have jurisdiction 
over half of the Behring Sea. 

The court, in In re Cooper, considered itself bound by 
the action of the political departments in claiming jurisdic- 
tion over the Behring Sea, extending at least fifty-nine miles 
from the Alaskan mainland. 

And it is insisted that when Gonpress in section 1956 speaks of 
‘Alaska Territory ’ and ‘ the waters thereof,’ it could only mean, 
so far as the sea was concerned, throe miles . . . from the shore of 
the continent, or from the shares of one of the adjacent islands, and 
that the act of March 2, 1889,'*’ does not in any way enlarge the 
effi'ct of .scetioii 1950. liecause ‘the dominion of the llnited States 
in the waters of the Behring sea ’ js limited by the law of nations 
to the distance fioiii the shore above mentioned. If we assume that 
the lecoid shows the locality of the alleged offence and seizure as 
stated, it also shows that officers of the United States, acting under 
the ordeis of their government, seized this vessel engaged m catching 
seal and took her into the nearest port; and that the law officers of 
the government libelled her and proceeded against her for the vio- 
lation of the laws of the United States, in the District Court, 
resulting in her condemnation. 

Justice Puller continued. 

How did it happen that the officers received such orders? It must 
be admitted that they were given in the assertion on the part of 
this government of territorial jurisdiction over Behring sea to an 
extent exceeding hfty-nine miles from the shores of Alaska; that this 
territorial jurisdiction, in the enforcement of the laws protecting 


143 U. S. 472 (1892). 

This is a common law writ which lies to an inferior court when 
that court is acting in excess of, or is taking cognizance of, matters 
not within its jurisdiction. 

26 Stat. L. (50th Cong., 2d sess.) ch. 416. 
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seal fisheries, was asserted by actual seizures during the seasons of 
1886, 1887 and 1889 of a number of British vessels; tliat the govern- 
ment persistently maintains that such jurisdiction belongs to it, 
based not only on the peculiar nature of the seal fisheries and the 
property of the government in them, but also upon the position that 
this jurisdietion was asserted by Russia for more than ninety 
years, and by that government transferred to the United States.*"" 

On the ground that the United States had claimed jurisdic- 
tion over that part of the Behring Sea, the court held that 
the^ district court for Alaska did have jurisdiction of the 
case; and so denied the writ of prohibition. 

The Supreme Court has also held that the determination 
of which of two foreign nations is sovereign over a certain 
territory rests with the political departments. A case in 
point is William X v. Suffolk Insurance Company}*^ This 
controversy concerned a vessel, insured by the Suffolk Com- 
pany, which was seized and condemned at the P.alkland 
Islands, allegedly under the sovereignty and within the 
jurisdiction of the government of Buenos Aires. The plain- 
tiff brought action in order to recover a loss on the schooner 
and part of her cargo which had been insured by the flefendant 
company. The insurance company had refused to pay the 
insurance, claiming that the master of the vessel had fished 
in the territorial waters of a foreign nation in violation of 
the law of Buenos Aires, and the terms of the insurance 
policy. 

In expressing the opinion of the court, Mr. .Justice M’Lean 
said: 

And can there be any doubt that when the eveeutive brnrieh of the 
government, which is charged with our foreign relations, shall in its 
correspondence with a foreign nation assume a fiict in reg.ard to the 
sovereignty of any island or country, it is eonelusjve on the ]ur1icial 
department? And in this view it is not material to inquire, nor is it 
the province of the court to determine, whether the executive be right 
or wrong. It is enough to know that in the exercise of bis constitu- 
tional functions he has decided the question. Having done this under 
the responsibilities which belong to him, it is obligatory on the peo- 
ple and government of the Union.*** 

Thus, with respect to the case. Justice M’Lcan continued: 
" we think in the present case, as the executive, in his mes- 


*•* See P. Snow, Treaties and Topics in Amenoan Diplomacy, 
p. 472. 

*•* 143 U. S. 498-490. **" 13 Pet. 415 (1839). *** /6td., 420. 
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sage, and in his correspondence with the government of 
Buenos Ayres, has denied the jurisdiction which it has 
assumed to exercise over the Falkland Islands ; the fact must 
be taken and acted on by this court as thus asserted and 
maintained.” Since it was discovered that the master of 
tlie vessel had not violated the law of Buenos Aires, there 
being none so far as concerned the court, in fishing in the 
waters about tlie Falkland Islands, it was evident that he had 
not violated the terms of the insurance policy, and that the 
company was still liable. 

Here, again, we find a practical element operating as an 
essential reason for placing the question of jurisdiction in 
the category of political questions. As to the problem of 
foreign jurisdiction raised in this case, if the doctrine did 
not apply, irreconcilable differences between executive and 
judiciary might arise and lead only to confusion. The exe- 
cutive might consider a foreign nation to be. sovereign over a 
certain territory, while the court might accept a diametri- 
cally opposite point of view, and as Justice MTjean pointed 
out, “no well regulated government has ever sanctioned a 
principle so unwise, so destructive of national character.” 

If the court leaves to the political departments the right of 
deciding whether a certain territory is under the jurisdiction 
of the United States or of a foreign nation, it seems only 
logical that the date of the acquisition of such territory by 
the United States would be left, not for the judiciary, but for 
the executive and legislative departments to decide. In the 
case of United States v. Pico,^** which involved the title of 
a Mexican to land in California, subsequent to the conquest, 
and dependent for its decision upon the commencement of 
the jurisdiction of the United States over that territory, Mr. 
Justice Campbell speaking for the court said: "In the 
Act of Congress of 1851,^** and the decisions of this court, 
that day (July 7, 1846; the date of the capture of Monte- 
rey) is referred to as the epoch at which the power of the 
Governor of California, under the authority of Mexico, to 

“* 23 How. 321 (1860). 

9 Btat. L. 631. 
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alienate the public domain, terminated.” In another case, 
also centering around the termination of Mexican jurisdic- 
tion over California, it was said that "the authority and 
jurisdiction of Mexican officials are regarded as terminating 
on the 7th of July, 1846; on that day the forces of the 
United States took possession of Monterey, an important 
town in California, and within a few weeks afterwards occu- 
pied the principal portions of the country, and the military 
ocfllipation continued until the Treaty of Peace.^®' The 
Political Department of the Government at least appears to 
have designated that day as the period when the conquest of 
California was completed, and the Mexican officials were dis- 
placed; and m this respect the Judiciary follows the action 
of the Political Department.” 

So far, wc have reviewed cases indieating the dependence 
of the courts ujion the political departments in the determina- 
tion as to the jurisdiction of the United States over terri- 
tory. the jurisdiction assumed or claimed over a particular 
territory by two foreign nations, and the date as to when a 
territory falls under the jurisdiction of the United States. 
There are, however, various ramifications of the same doc- 
trine, involving jurisdiction, which may well he discussed 
here. For instance, it was held by the Supreme Court in 
the case of Phillips v. HayneP*^ that it could not determine 
the validity of the retrocession of territory by the United 
States to a state of the Union. In 1789, subsequent to the 
establishment of the Union, Virginia ceded to the national 
government a part of her territory bordering the Potomac, to 
constitute, with a similar cession from Maryland, what is 
known as the District of Columbia. The Congress accepted 
the cessions. However, in 1846, Congress jiassed an act^'® 
authorizing the people of Alexandria county, then a part of 
the District of Columbia, to vote either to maintain the 
stafiis quo, or to retrocede the county hack to the State of 
Virginia. A majority of votes were cast for retrocession ; and 
since, according to the act of 1846, all rights and jurisdiction 

23 How. 326. Treaties and Conventions, p. 681. 

““ United States v. Yorba, 1 Wall. 412 (1864) 

“• 92 U. S. 130 (1870). Story, V, 3107. 
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were to be “ceded and forever relinquished to the State of 
Virginia/’ without any action on the part of Congress, 
the State of Virginia passed an Act declaring that the county 
was re-annexed, and formed a part of the State.” 

The suit was brought by the plaiutifE-m-error to recover 
back taxes from a collector of the State of Virginia, and he 
raised the question as to whether tlie retrocession of the terri- 
tory by Congress to the State of Virginia was valid and legal. 
At the conclusion of the opinion of the majority in this. Case 
it was said that “ the plaintiff m error is estopped from 
raising the point which he seeks to have decided. He cannot, 
under the circumstances, vicariously raise a question, nor 
force upon the parties to the compact an issue which 
neither of them desires to make. In this litigation we are 
constrained to regard the de facto condition of things which 
exists with reference to the County of Alexandria as con- 
clusive of the rights of the parties before us.” 

The determination of the boundaries of a military reser- 
vation, also has been held by the court to be a political ques- 
tion. A case in point is Bennon v. United in which 

Benson, the plaintifl-in-error, was convicted in the circuit 
court of the United States for the district of Kansas, for 
murder and sentenced to be hanged. It was alleged by coun- 
sel for the government that the crime had been committed 
on the Leavenworth military reservation ; while, on the other 
hand, Benson contended that “jurisdiction passed to the 
general government only over such portions of the reserve 
as are actually used for military purposes, and that the par- 
ticular part of the reserve on which the crime charged was 
committed was used solely for farming purposes.” In 
few words, the contention of the plaintiff was that the United 
States courts had no jurisdiction over the case. 

lUd. “• 92 U. R. 1.S0. 

The United States Government and the State of Virginia. 

“* 92 U. S. 1.30. It was further said that "the political depart- 
ments of her (Virginia's) government, by their conduct, have uni- 
formly asserted her title; and the head of her judicial department 
has expressly affirmed it. . . . The United States have not objected. 
. . . Congress, by more than one Act, has recognized the transfer as 
a settled and valid fact." 

146 U. S. 326 ( 1802 ) . “• Ibid. 
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To this, however, the court attached no weight. In mat- 
ters of this sort, said Justice Brewer, “ the courts follow the 
action of the political dejiartment of the government. The 
entire tract had been legally reserved lor military purposes. 
The character and purpo8e.s of its occupation having been 
officially and legally established by tliat branrli of the gov- 
ernment which lias control over such matters, it is not open 
to the courts, on a question of jurisdiction, to inquire what 
m^y be the actual uses to which any jiOTtion of the reserve 
IS f^mporanly put. There was therefore jurisdiction in the 
circuit court. . . .” 

The course of our journey among the most significant cases 
involving jiolitical questions has come, at last, to a turning 
point. Out of the various cases, whether the question in- 
volved be the legal status of Indian tribes, which of two con- 
tending goveriiniental organizations within a state of the 
Fniou IS tile <Ie jure government, the questions of jurisdic- 
tion over terntorv, or the recognition of states and goveni- 
menls, one fact emerges sharjdy. and that is the legal effect 
of denomiiinting such questions “political questions.” When- 
ever a court invokes the do<-trine of political questions, such 
iiivociitioii inevitably excludes the question, to which the 
doctrine i.s ajiplied, from the categorv of justiciable contro- 
versies. The courts wash their hands of such questions and 
accejit the decisions of the [loiitical departments w'lth regard 
to them. 

But there is more to politicid questions than this. So 
far. we have observed the legal effect w'hen a question is 
labelled “ jinlitical.” We must yet discover v'liy the courts 
make use of the doctrine; vliy the courts label these ques- 
tions “political questions.” 


J hid. However, the Suiireme Court has )uiiHdiction over Iwun- 
dary dispute'^ lietweeu etate'. i»f tlie l^nioii See Rhode Island v. 
Mn'ssachusrtls. )2 Pet. O.IT (1838) Likewise a eontroversy between 
the United States and n state of the Union eoneeining the boundary 
of a state and an adjoining tenitory <>f thi* United States may be 
settled by the Supreme Coiiit In the ease of Vvilcd Slates v 8ta.te 
of Texas. 143 U. S. 021 (1892), it was held that such a question is 
not a politieal one; that by virtue of art. 3, see. 2, of the Constitu- 
tion, the judicial power extends to such controversies. 

7 



CHAPTER IV 


“Political Questions” as a Categobt of the 
J UDici \L Thouoht-Peooess 

III approachmg the question why jurists place certain prob- 
lems in the category of political questions the writer is filled 
with trepidation. It is comparatively easy to observe how 
people act; we can see a man hoeing his garden, spankir^ a 
child, or drinking intoxicating liquors. But if we ask ‘why 
the man hoes his garden, spanks the cliild, or drinks an 
alcoholic beverage, we at once enter the labyrinthine snare 
of the Minotaur. The man hoes his garden, but does he do 
so because of needed exercise, or because he and his family 
are in dire need of the products hoped for; the man spanks 
the child, but is it because of his ungovernable temper or 
because the child has been extremely naughty and is perhaps 
deserving of the whipping; we see a man drinking, but does 
he do so because he enjoys what he is imbibing, or because 
he wants to ward oil a chill, or because he wishes to forget 
himself and the world of actuality? It is the same with 
political questions. We can observe, or be conscious of, the 
fact that when the court denominates a problem a political 
question it generally leaves the problem to be decided by the 
political departments. A more difficult question is why the 
courts place a question in the category. 

A recent publicist has found that the courts cannot decide 
certain questions because “ where no rules exist the court is 
powerless to act,” * and that such questions are labelled by 
the court, “political questions.” One cannot, without diffi- 
culty, subscribe to this point of view. In the case of McCul- 
loch V. Maryland,^ the Supreme Court was faced with the ques- 
tion whether the Federal government was entitled to charter 
a bank and authorize the establishment of branches in the 
several states. The Constitution did not give Congress the 
express power to charter banks. Hud Chief Justice Marshall 

“ Field, Jfivnesota I.aw Jtevtew, VIII, 611. 

•4 Wheat. 316 (1819). 
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been rigidly dependent upon rules he might have been in 
the position of the Vermont justice of the peace “before 
whom a suit was brought by one farmer against another for 
breaking a churn. The ju.stice took time to consider, and 
then said that he had looked through the statutes and could 
find nothing about churns, and gave judgment for the de- 
fendant." ® There were no explicit rules for the court to 
follow in determining whether Congress had the right to 
establish a bank, and yet the eourt declared such establish- 
ment to be constitutional. It would seem that the court 
made its own rules. And if, as Professor Field says, “the 
eourts eaiinot enter into questions of statecraft or policy,” * 
how is it that the Supreme Court in this case actually decided 
a question, whieh to the present writer at least, might well 
be deemed a matter of policy; and if this be admitted, could 
it not properly be argued that such a question belonged in 
the category of political quc.stion8 and that the court should 
never have decided the question in the first place? It is only 
submitted here that the writer is not at all clear as to what 
is meant by the terms “statecraft or policy” as used by 
Professor Field. 

The Federal courts, and particularly the Supreme Court, 
have seldom, during the course of their hi, story, assumed an 
attitude of impotence. “ The most spectacular crisis in in- 
tellectual history since Darwin’s Orujiii of Sftretes” says 
Profc.'isor Dickin.soii, “ ha.s come with the challenge which 
Einsteiii and the niodein ]ihysi(i'.ts have flung down to the 
Newtonian eoucejition of nature Dike its Darwinian prede- 
cessor this more recent cn.si.s has sent waves of rejiereussion 


“ Oliver W. Holmes, “ The Tuth of the Tiaw,” Harvard Law Review, 
X, 474 

‘Field, p. 511. As a matter of fact. Professor Field includes the 
power of Congress to exclude and expel aliens in the category of 
political questions. To be sure, the attitude of the National govern- 
ment with respect to aliens if. a matter of " policy ” which the courts 
accept in deciding cases But the power to exclude and expel is as 
frankly a legislative power as the power of Congress to tax and to 
regulate foreign commerce, both of which, in their exercise, express 
a “ policy ” If, therefore, the question of the exclusion and expulsion 
of aliens is to bo denominated a political question, it would seem 
that, likewise, the power of the Federal government to tax and to 
regulate commerce should be placed in the same category. 
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into other fields of thought; and arriving within the domain 
of jurisprudence, the impact has struck amidships not merely 
the idea of law as a system of logically connected rules, but 
even the more fundamental idea of rules as controlling fac- 
tors in the process of decision.” ^ What is more. Professor 
Dickinson declares that the actual “ decision of any litigated 
controversy results almost always from the determination of 
numerous issues, on many of which there is not, and on some 
of which there cannot ever he, a controlling rule of lap'.” “ 
To take a c*oncrete case, in Hynes v. New York Cant rat Hail- 
road Company f as a boy poised himself on a spring board 
to dive into the Iludhon Itiver, electric wires belonging to 
the railroad company fell and struck him, thereby causing 
his death. “ In the suit for damages that followed,” says 
Mr. Justice Cardozo who rendered the opinion in the case, 
“competitive analogies were nnoked bv counsel for the ad- 
ministratrix and counsel for the railroad coinjmny, the owner 
of the upland. The administratrix found the analogy that 
suited her in tlie position of travelers on tlu' highway. The 
boy was a bather in navigable waters; his rights were not 
lessened because his feet nere on the lioard. The owner 
found the analogy to its liking in the position of a tres- 
passer on land. The spring hoard, though it projected into 
the water, was, none the less, a fixture, and as a fixture it 
was constructively a part of the land to which it was an- 
nexed. The boy was thus a trespasser upon land in jirivate 
ownership, hence the only duty of the owner was to refrain 
from wanton and malicious injury. If these elements were 
lacking, the death must go without requital. Now,” con- 
tinues Justice Cardozo, “the truth is that, ns a mere bit of 
dialectics, these analogies would bring a judge to an impasse. 
No process of merely logical deduction could determine the 
choice between them. Neither analogv is precise, though each 
is apposite. There had arisen a new situation which could 
not force itself without mutilation into any of the existing 

“.John Pic'kmson, “ IjCfial Rules- Their Function in the Process of 
Decision,” T^mversity of Pennsylvania Law Review, LXXIX, 834. 

• Ibid , p. 835. » 231 N. Y. 229 (1021). 
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moulds. When we find a situation of this kind, the choice 
that will approve itself to this judge or to that, will be deter- 
mined largely by his conc-eptiou of the end of the law, the 
function of legal liability; and this question of ends and 
functions is a question of philosophy.” “ It is evident that 
tliere was no controlling rule of law to apjily specifically to 
the particular set of facts. If we accede to the view that 

where no rules exisl the court is ]>owx‘rlcss to act,” liow is 
it that the court in the Hynes case rendered n decision? 

Let us examine, for a moment, another interesting case, 
Opperiheitn v. Kndel^ Previous to the decision in this case 
the law said or imjilied that no woman could entertain a suit 
for criminal conversation except with the connivance of her 
husband, and a lower court in Oppeulieim v. Kridel had so 
decided it ; but. fortunately, for the plaintiff, on appeal her 
case was reviewed by Judge Cardozo. 

To make out tiie wonaiu's disability, precedents were cited from 
tilt time of Uoid Coke. 8tro«H was laid upon pronouncementH in 
those du.vs that a man had u piojicrty light m the liodj of hia wife. 
A wife, it was said, had none in tJie liodv of hci liusixind Rtre.s» was 
hud also upon lulings made in days when the wife was unable, un- 
less the iiuhtuiid joined with her as pliuntilf. to sue for any wrong 
We dill not ignoic tliese precedents, but we held them ineonclusive 
Social, jiolitieal, and legal refoims hud (hanged the relations between 
the ae.ves, ,iiid put woman and iimii upon a plane of eijuulity Deci- 
sions founded upon the assumption of a bygone ine(|m(lity were nn- 
lelated to i»resent-(lny realities, and ought not to la* jiei/nified to 
prescrilic a rule of life 

A new rule w'as certcaiiily eroded iii this case. 

Exceptional jurisls are not afraid of rules, nor a lack of 
them. When necessary and for particular jiurjioses, wliere 
no rules exist, judges will make their own rules. As Judge 
duthhert W. Pound said as reeentlv as 1927, “we may as 
well disregard the overwhelming weight of authority else- 
where and start with a rule of our own, consistent wilh prae- 
tical experience.” When a jurist is eonfronted witli a new 
ease, that is, a ease in whieh tiie set-uji of the faets does not 


'Beniamin N. Cardozo, The Growth of thr haw, pp OSlff. 
•2a(i N. Y. ir,0 (1P23). 

Cardozo, pp 10,1-100. 

Oamphell v. New York Evenwif Pont, l.iT N E 1.10 (1027). 
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adjust itself to the known moulds, “ it is obvious that he 
must legislate, whether he will or no. By this is meant that 
since he is free so far as compelling logical reasons are con- 
cerned to choose which way to decide the case, his choice 
will turn out upon analysis to be baaed upon considerations 
of social or economic policy. An intelligent choice can be 
made only by estimating as far as that is pos.aible the con- 
sequences of a decision one way or the other.” « 

Earlier in this work we referred to the hoary and venerable 
doctrine of the separation of powers. It will be remembered 
that the Constitution specifically provides that “ all legis- 
lative power herein granted shall be vested in a Congress,” 
and with the exception of those checks and balances such as 
the presidential veto, one might a.ssuine that the clause means 
exactly what it says; that is, we might be led to that con- 
ception of the legislature as the sole law-making organ of 
government. This picture, so scorned by Mr. Jerome Frank, 
would present the law as “ a complete body of rules existing 
from time immemorial and unchangeable except to the lim- 
ited extent that legislatures have changed the rules by enacted 
statutes. Legislatures are expressly empowered thus io change 
the law. But the judges are not to make or change the law 
but to apply it. The law, ready-made, pre-exists the judicial 
decisions.” In keeping with this conception of the legis- 
lature and the judiciary, were a jurist to create law he would 
be guilty not only of a usurpation of power and a violation 
of the doctrine of the separation of powers, but of uncon- 
stitutionalism. Orthodox upholders of the doctrine would 
see the judges as mere robots. 

Nevertheless, as we have seen in the foregoing, judges do 
make law. And this applies in England as well as in the 
United States. So eminent a publicist as Dicey, has said 
that “judge-made law is real law, though made under the 
form of, and often described, by judges no less than by 
jurists, as the mere interpretation of the law. Whoever 

’•Walter W. Cook, “Rcientiflo Method and the I.aw,” Johns Hop- 
kins Alumni Magazine, XV, 231. 

’• Jerome Frank, Law and the Modern Mind, p. 32. 
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fairly considers how largo are the masses of hlngliBh law for 
which no other authority than judicial decisions or reported 
cases can be found, will easily acquiesce in the statement that 
law made by the judges is as truly law as are laws made by 
Parliament.” 

It would seem at the present time that there exist two 
extreme conceptions of the judicio-legislalivo relation. One 
is ^hat the judges liave no hand in legislation at all. The 
othefl" IS that judges alone make the law. “ The true view, 
as 1 submit,” says Gray, “is that the law is what judges 
declare; that statutes, precedents, the opinions of learned 
experts, customs and morality are the sources of the law.” 
However, Mr. Justice Cardozo drives a middle course between 
the two extremes. He sees, on the one hand, that in “ count- 
less litigations, the law is so clear that judges have no dis- 
cretion,”^® and on the other, where the law is unsettled, a 
duty may be cast “ upon the courts to declare it retrospec- 
tively in the exercise of a power frankly legislative in func- 
tion.” 

What the writer wishes to jioint out here is that n “ dearth 
of rules ” and the doctrine of the separation of jiowers afford 
an unsatisfactory and unrealistic impetus to the courts when 
they declare a certain matter to be a political question. The 
Supreme Court is not powerless to act because of a lack of 
rules, and the separation of powers theory will not deter the 
court from extending its jurisdiction into conventionally uon- 
justiciable fields. Why, it may be asked, did the Supreme 
Court in LvtJier v. Borden abide by the decision of the politi- 
cal departments, while in Terai v. While it deeideii that the 
government of Texas could sue before the court when Con- 
gress had specifically declared in the Beconstruction Acts 
that no legal governments existed in any of the previously 
rebellious states? 

One other explanation of political questions deserves atten- 

** Albert V. Diocy, herturvs on the ffrfnfwii iefirrrn Laws and 
Public Opinion in Knoland during 17m Nineteenth Century, p. 488. 

John C Gray, Nature and Sources of the Law, see. 802, 

*• The Nature of the Judicial Process, p. 129. 

"Ibid.,p 128. 
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tion. In his dissenting opiiuon in Luther v. Borden, Mr. 
Justice Woodbury maintained that “this court can never 
with propriety be called on officially to be tlic umpire in 
questions merely political. The adjustment of these ques- 
tions belongs to the jieople and their ])olitical representatives, 
either in the State or general government.”’'' If, in using 
the term “ State ” a state of the rnion is meant, then Jus- 
tice Woodliui'v seems to have forgotten tliat the question 
the validity of a jiartieular state government established 'aii- 
der a jiartieular constitution may well become the business, 
not alone of the people and their representatives in that 
])artieular state, but the busine.-<s of the senators and repre- 
sentatives of (at present) forty-seven other states, and tins 
heeaiisc, first, under the Constitution of the Tinted States, 
the Senate and the House decide upon the qualifications of 
their own members; and second, because by virtue of Arti- 
cle 4, section 4, of the Constitution, the United States “ sliall 
guarantee to every State in this Union a republican form of 
government. . . .” As for the voice of the “ people*” in such 
questions, if Congress, or. as it niav be, the Presideiit, in 
order to determine whether or not a state goverinnent is 
republiean in form, must decide whether it is a legal govern- 
ment, actually what part does the electorate plav in deciding 
the question? Tt is difficult to perceive the voice of the elec- 
torate in the decision of political ipiestions generally. The 
Sujireme Court has repeatedly stated that the questions of 
the dates of the beginning and ending of war, are political, 
as well as the existence of a state of war, yet the electorate 
has nothing to do with their determination. In what respect, 
it may be asked, does the electorate partake of the deter- 
mination of the validity of treaties or tlieir interpretation? 

All this relates only to the legal powers of the electorate. 
Actually, of course, the electorate might play an important, 
although indirect, part in determining such questions. A 
prevailing sentiment as expressed by press and radio (if the 
press and radio reflect a prevailing sentiment) opposed to 
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foreign war or the recognition of a particular government, 
would not be lightly ignored by the (longress or the Trcai- 
dent. The so-called “ Peace Amendment,” introduced in 
the House of llepresentatives on February 11, IDSf), if 
adopted, would, however, gi\e the cleclorate some legal power 
over the question of the exisleiiee of a state of war. This 
jirojiosed amendment jirovides, in part, that “ except in the 
eveyj: of an invasion of the United Hlates or ils Territorial 
jiosseSsions and attack upon its citizens residing therein, the 
authontv of (longress to declare war shall not become effcc- 
tivc until confirmed by a majority of all votes cast thereon 
in a Nation-wide referendum.”^" 

It seems not unreasonable to conclude, therefore, that when 
the Sujirenie ('ourt refuses to decide a question winch it 
de]iomina(c,s “political,” the action of the court is not so 
directed hecausi* of a lack of rules which Innds its hands, or 
because such questions are to be decided by the elec-torati', 
or tinally, because under the doctrine of the sejiaration of 
jiowers the decision of such questions falls within the juris- 
diction of the political departments; none of these rithoii.i 
d'etre, it would seem, afford a satisfactory explanation. How- 
ever. if IS not tlie intention of the writer carelessly to discard 
the doctrine of the scjiarafion of powers. Like the doctrine 
of political questions, it affords a very useful conce[)t in de- 
ciding cases. The courts, time and again, have utilized the 
separation of powers to siipjdy the theoretical basis of politi- 
cal questions; but this foundation, though useful, is mis- 
leading and unrealistic. Perhaps we shall find that when a 
j'urist places a question in the categorv of political questions, 
his decision to do so may “turn out upon nnalvsis to be 
based upon considerations of social or economic policy,” 
or expediency. Perhaps the judge is prompted to utilize the 
doctrine in order to attain certain consequences wdiich he 
deems desirable. Perhaps a fui ther examination of the cases 
will bring to light more varied aspects of the problem. 

To refer again to the case of Luther v. Borden it will 
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be remembered that the Dorr Eebellion, which occurred in 
1841, lasted but a few months. 

Early in 1843 the Charter government called a convention 
to revise the then existing form of goveriiiuent with the 
result that a new constitution ** was created — a more liberal 
instrument than its predecessor, the Charter of 1663. This 
new constitution was submitted to the people for approval 
in November, 1843, at which time it was rniified by an oyer- 
whelming majority.^’ Jn the following year it went*into 
operation. In 1849, the constitution of 1843 was still in 
operation. Now, apjiroximately eight years after the rebel- 
lion, the Supreme Court was called upon by counsel for the 
plaintiff in Luther v. Borden to declare that the old Charter 
government at the time of the insurrection, and subsequently, 
was not the de jure government, and that all of its acts, in- 
cluding the calling of the constitutional convention in 1843, 
were illegal. Let us, for the moment, suppose that the doc- 
trine of political questions played no part in our constitutional 
law, and that if the court so willed, it could have, of itself, 
determined which of the two opposing governments was the 
de jure one. Here Chief Justice Taney permits us a glimpse 
of what was in the back of his mind ; a glimpse of certain 
consequences he wished to avoid, and, by implication, the 
consequences he sought to achieve as desirable. 

If this court is authorized to enter upon this inquny us proposed 
by the plaintiff, and it should be decided that the charter ffovernment 
had no legal existence during the period of time above mentioned — if 
it had been annulled by the adoption of the opposing government — 
then the laws passed by its Legislature during that time were nulli- 
ties; and its taxes wrongfully collected; its salaries and compensa- 
tion to its officers illegally paid; its publio accounts improperly set- 
tled; and the judgments and sentences of its courts in civil and 
criminal rases null and void, and the officers who carried their deci- 
sions into operation answerable as trespassers, if not in some cases 
as criminals.** 

Taney’s mind revolted at such confusion: “When the 
decision of this court might lead to such results, it becomes 


’• Poore, Federal and. State Constitutions, IT, 1005. 
** Ibid., footnote. 7,032 against 69 votes. 
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its duty to examine very carefully its own powers before it 
undertakes to exercise jurisdiction.”-'* 

With this in mind it may not be improper to suggest that 
Taney and his associates wished to avoid the confusion de- 
scribed, a confusion which would certainly have engendered 
countless conflicts in the courts. Furthermore, a decision that 
the Dorr government was the legal government would have 
disrupted and nullified the work of the government estab- 
lished under the Constitution of 1842, which, at the time 
the case was reviewed by the Supreme Court, had been in 
existence for eight years, and, throughout this period, elect- 
ing and sending representatives and senalors to the national 
Congress. It may not be improper, also, to intimate that 
Taney and his associates arrived at such a conclubion before 
they applied to rules of law; and that the whole problem was 
placed in the category of " political questions ” in order to 
uphold the conclusion and to attain certain consequences. 
In other words, there were certain practical considerations 
uppermost in the minds of the jurists, and the legal bases 
for these practical considerations wore conveniently found 
in the ('oncept of the separation of powers. In conclusion. 
Chief .lusticc Taney said: 

The high power has heeii confcried <m tliK court of passing judg- 
ment upon the acts of the State sovereignties, ,ind of the legislative 
and executive branches of the Fedeial government, and of determin- 
ing whether they are beyond the limits of pow’er marked out for them 
respectively by the Constitution of the United States. This tribunal, 
therefore, should be the last to oveistcp the lioundurics whieh limit 
its own juiisdietion. . . . No one, we believe, has ever doubted the 
proposition, that, according to the institutions of this country, the 
sovereignty in every State resides in the people of the State, and that 
they may alter and change their form of government at their own 
pleasure But whether they have changed it or not by abolishing an 
old government, and establishing a new' one in its place, is a question 
to be settled by the political power. And when that power has de- 
cided, the courts are bound to take notice of its decision, and to fol- 
low it.** 

Chief Justice White, in Pacific States Telephone and Tele- 
graph Company v. The State of Oregon^' was faced with 
the question whether the adoption of the initiative and refer- 
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endum was comjiatible w'itli tho constitutional requirements 
of u government republican in form. Like Taney m the pre- 
ceding case, White ujiheld the decision of the lower court 
primarily on grounds of expediency. 

In the first place, it was the opinion of the court that if 
the arguments of tlie defendant company were sound, “ the 
validity, not only of the particular statute . . . but of every 
other statute passed m Oregon since tlie adojition of the [pi- 
tialive and referendum,”** would iiecessiinly be afifei’ted. 
Secondly, “ however perfect and absolute may be the estab- 
lishment and dominion in fact of a state government, how- 
ever complete may be its [larticipation in and enjoyment of 
all its jiower and ncbts as a member of thi‘ national govern- 
ment. and however all the departnients of that government 
mav recognize such state government, nevertheless, every 
citizen of such state, or person subject to ta.xntion therein, 
or owing any duty to the established governnieiit, mav be 
heard, for the jiiirpose of defeating the pavment oi such taxes 
or avoiding the discharge of such diilv, to assail in a court 
of justice the rightful existence of the state.”*" As a result 
of this, said Chief .Tusticc White, “ it becomes tbe duty of 
the courts of the [Tinted States, where such a claim is made, 
to exaniiiic as a justici.ahle issue the contention as to the 
illegal existence of a state, and if such contention he thought 
well founded, to disregard the existence in fact of the state, 
of its recognition by all of the defiartinents of the Fcslc'ral 
government, and practically award a decree absolving from 
all obligation to contribute to the su])])OTt of. or obey the 
laws of, such eslahlished state government.”*" 

This language leads one to believ^e that Chief , Justice White, 
even had he ignored, or knew nothing of, the precedent set 
by Lulher v. Borden, and anticipating the confused legal 
consequences of a decision upholding the proposition that 
“ bv the adoption of the initiative and referendum, the state 
violates the right to a republican form of government which 
is guaranteed ... by the Federal Constitution,” would have 

141. '“/ftid., 141-142. •"/?)i(f,142 
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considered tlie opposite more expedient; all the more so, since 
the initiative and referendum had been in effect in Oregon 
since 1902. What Justice White did when he placed the 
whole question in the category of political questions was to 
dismiss the case for lach of jurisdiction and, in so doing, 
to maintain the si at us quo. 

Texas V. While presents what would seem to be an 
anomalous situation with regard to the doctrine of jiolitical 
quastions. It will be renierabered llial one of the questions 
preifented lo the Supreme Court in this case was whether 
or not a state government existed in Tevas after the col- 
laj'se of till' Confederaev, and wliieh was privileged to bring 
suit before the court. The court was cogni/ant of the fact 
that in kecfiing with iireieilent it could not decide the ques- 
tion. Yet. jiaving hp-service to the doctrine of iiolitical 
questions, tfie court at the same time decided that the gov- 
ernment of Texas was ])rivileged to sue and that because 
Congress in passing the Reconstruction .\cts had recognircd 
the ])rovisional government as c.stnblished. 

It may be of advantage in the understanding of this case 
to refer to a letter written to John Russell Young""' bv 
Chief Justice Chase, who rendered the decision of tiu' court 
In this letter (’base said; 

T stall with tlie |iM'niisos tliiit Oiuiarcss has full power to {rovetn 
the rehel St.ites until lhe\ aeiejit teiiiis of restoralion «hieh will in- 
Hiire fiituic Idialti, the fiilfilliiient of ii.iliuuul ohlm.it ions, the repudi 
atioii of all Tehellioii .mil the ohliiiiitioiis of lehellioii, aiid the se 
euritv of nil lighls foi nil men, niul that (he nets of CoTurreis nniHt 
lie eonstiiied with leferenee to these ends. Iiheially, fliiill I don't 
want to see Coiieress set aside (he pioMsioii.il Rt.itc >ro\ ernnients 
It would ho a \eiy luisehievcms ineasiiie in its effeets on private 
rights, and lead to iniieh litiijatioii. and verv senoiisly letnid, I fear, 
the restoration of ordei and piosperitv to the South roiifrress may 
well provide that the military eoniniander iiiay remove .State oflieiiils 
who put themselves in the way of reeonstriiet ion ; and that then sue- 
eessors may he elected hy uvivrrsnl siiffimir, hut f would not have 
militaiv eommanders aiithoii/ed to appoint then sneeessors, nnleaa 
tempoi arily . 


7 \A\ill 700 (1800). 
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In another communication, this time to August Belmont/* 
Chase said; 

I would eradicate if possible every root of bitterness. I want to 
sec the linion and the Constitution established in the affections of 
all the people, and I think tliat the initiative should be taken by the 
successful side in the lute stru<;gle. T have been and am in favor of 
so much of the policy of Congress as bases the reorganization of the 
ytatc governments in the South upon universal suffrage.*' 

Suppose the Supreme Court had decided that the pro- 
visional government representing Texas was not privilt^ged 
to liriiig suit 111 tlie Supreme Court. The court then t^ould 
liave subscribed, or voiced approval, of eitlier the “ State 
Suicide ” theory of Sumner, the “ Conquered Province ” 
theory of I’liaddeus Stevens, or the “ Porfmted Bights 
theory. And it may be questioneil whether, in Chase’s 
mind, judicial apjirohation, particularly the approbation 
of the highest court in the land, of the military courts 
and military governments, bizarre travesties of representative 
government, not to mention governmental corruption and 
maladministration, would have farthered the restoration of 
“ order and prosperity to the South.” To be sure, private 
rights were actually violated and did lend “to much litiga- 
tion,” *° and the glowing success of the Eadicals in Congress 
after the election of 18G6 undoubtedly did “ seriously re- 
tard”*^ rehabilitation in the South; but, had the Supreme 
Court decided the ease of Texas v. White otherwise than it 
did, it would have played into the hands of the radicals who 
maintained that because of secession and rebellion, the former 
Confederate states were no longer states of the Union, but 
conquered territory and to be treated as such. In other words, 
the Supreme Court subscribed to the “ presidential theory ” 
of restoration, a theory first held by Lincoln and later by 
Johnson, and according to which, “the Union was legally 

’* In Jacob 'W. Rchuckers, The Life and Tubhc Services of Salmon 
Portland Chase, p. .584 

“Ibid.,p 580. 

*“ Wcstel W. Willoughby, The American Constitutional System, 
p 88. 

" Tbid , p. 89. ” Ibid 

•• From letter, Chase to Young. Warden, p 068. 

*» Ibid. *' Ibid. 
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indestructible, and that, therefore, the Southern States had 
never been out of the Union.” By this theory, though the 
previously rebellious states were still to be considered states 
of the Union, they possessed no constitutional governments, 
and such being the case, ipso facto, they possessed no consti- 
tutional rights. Therefore, the first need of these disquali- 
fied states was the reestablishment of governments which were 
loyal and republican in form. And so it was declared, “ in 
thc.j)erformaiice of this task the General Government . . . 
miglA constitutionally lend its aid, but might not impose a 
controlling will.” 

Thus, it is, perhajis, not improper nor unreasonable to 
assume that Chase and his associates wished to attain certain 
results, a certain state of things, bom out of practical con- 
siderations. At least it would seem that the court desired to 
“ salvage the old Confederate states from a position of legal 
inferiority, and as the letters of Chase indicate, accelerate 
rehabilitation of tlic political, social, and economic activities 
of the Southern states. In order to assist in the attainment 
of these consequences the court had some difficulty with the 
Reconstruction Acts which specifically declared that no legal 
governments existed in the ex-Confederate stales. But the 
court held that the authority for the rec oust ruction activities 
of the government had been derived from the guaranty clause, 
so for the purposes of the court if was only necessary to deter- 
mine whether or not Congress in passing the Reconstruction 
Acts had recognized the provisional goverrnnent of Texas as 
established. In the opinion of the court this had been done, 
and for the purposes of the court it was sufficient. Texas 
recovered from White and others the bonds which had been 
utilized in waging a rebellion against the authority of the 
United States. 

In the first two cases considered above it is evident that 
the prime factor underlying the use of the doctrine of politi- 
cal questions was expedicncv; a desire on the part of the court 
to avoid any possible conflict wifli the political departments. 


Willoughby , p. 88. 
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111 the Texas case, likewise, expediency played a part; but 
here, the purpose of the court would seem to have been the 
attaiiiineiit of certain legal and social consequences all’ecting 
the relations between the llnion and the former Confederate 
stales, which coiibequenccs the Congress did not deem de- 
sirable. To do this, the court played loosely with the political 
question involved, and ignored the precedent set b}' Luther v. 
Jionlen. Init to which Chase paid lip service. Had the court, 
m the application of the doctrine, abided by the decisupi of 
Congress, the social consequences aspired to by the ‘court 
would have been but a vain hope. As it was, though the 
court did not admit it. the court actually decided the ques- 
tion thereby making it possible for the state to sue at the 
bar of the Sujireme Court. 

Tn the Indian cases also it would seem that a social factor 
underlies the use of political questions. The doctrine ^ent 
itself bcautifullv to Die realization of desirable social conse- 
quences ; at lea.st. it is not unreasonable to assume that the 
results anticipated by the Supreme Court justices were by 
them deemed desirable. 

In CheroPre Nation v. Georgia*' the Supreme Court was 
asked to issue an injunction against the State^of Georgia to 
prevent the execution of certain laws destructive to the politi- 
cal integritv of the Cherokee Nation. It so happened that 
before the case was heard in the Supreme Court, an event 
occurred in Georgia, significant in its consequences. George 
Tassels, a Cherokee, was convicted in a Georgia court for 
the murder of another Indian. While awaiting execution, 
however, a writ of error,‘'' bearing the signature of John 
Marshall, was obtained from the Supreme Court, giving 
order to the state to show cause why the conviction of Tas- 
sels by the state court should stand. This, Georgia bluntly 
refused to do. And the Georgia legislature resolved as a 
consequence that “the interference by the chief justice of 
the supreme court of the United States, in the administra- 
tion of the eriminal laws of this state ... is a flagrant vio- 


“.'i Pet. 1 (18.31) 

“ N%lcs’ Regxttter, XXXIX, 338. 
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lation of her rights ” that the governor, and all other olB- 
cials of the state, are “hereby requested and enjoined, to 
disregard any and every mandate and process that has been 
or shall be served upon him or them, purporting to proceed 
from the chief justice or any associate justice of the supreme 
court of the United States, for the purpose of arresting the 
execution of any of the criminal laws of this state,” that 
“his excellency the governor be . . . authorized and re- 
quired, with all the force and means placed at his command 
. . .*to resist and repel any and every invasion from what- 
ever quarter, upon the administration of the criminal laws 
of this state,” and that the governor be empowered “ to 
communicate to the sheriff of Uall county, by express, so 
much of the foregoing resolutions, and such orders as are 
necessary to ensure the full execution of the laws, in the 
case of George Tassels. . . .” A few days later. Tassels 
was hanged.'® 

A rebellious attitude on the part of the legislature of 
Georgia was, undoubtedly, nothing new to Marshall and his 
associates. In 1793, the Supreme Court, in Chisholm v. 
Georgia , had held that, under tlie terms of the Constitu- 
tion, the judicial power of the Federal government should 
extend to all cases “ between a State and citizens of another 
State.” The resentment aroused by this decision is com- 
mon knowledge; but previous to the adoption of the eleventh 
amendment," the Georgia House of Eepresentatives ex- 
pressed its resentment in no uncertain terms. In the Jour- 
nal of the House, November 19, 1793, there appeared the 
following : 

And he it further cnaeted that any Federal marshal, attempting to 
levy on the territory of thia Rtote or on the treasury, hy virtue of an 
execution, by the authority of the Supreme Court of the United 
States, for the rei’Overy of any claim against the said State of 
(ieorgia shall be guilty of a felony, and shall suffer death, without 
benefit of clergy, by being hanged'* 


*• Ibid. " Ibid *’ Ibid. *" Ibtd 

’‘'•Ibid, p. 35,3. *’2 Dali. 419 (1793). “Art. 3, sec. 2 

“ The eleventh amendment became effective February 7, 179,5. 

'* Quoted in Ulrieh B. Phillips, Georgia and l^tate Rights, pp. 27- 
28. This enactment of the House, however, was not adopted by the 
Senate. 

8 
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In the instant case, however, the Supreme Court, defied 
and insulted by the State of Georgia, could do nothing, since 
Jackson, as the chief executive, would not uphold the au- 
thority of the court. Jackson’s symjiathies lay with the State. 
“ There is no constitutional, conventional, or legal provision,” 
said Jackson in his first annual message, “which allows 
them less power over the Indians within their borders than 
is possessed by Maine or New York.” Jackson, it may be 
said, directly assisted Georgia in its course as regard* the 
Cherokces. This is clearly indicated in a letter wntt'en by 
the governor of the state to the general assembly: 

I transmit to both houses of the general assembly, copies of a 
eonimunieation received from the war department,*’ in answer to a 
letter requesting of the president the withdiavvnl of the United States 
troops fiom the teiiitoiy of the state, oeeiipied by the f’herokees. 

The legislature will perceive in the conduct of the pi esident in ,this 
matter, as well as all others, the disposition to accord to Georgia 
uU her rights.*' 

In addition, there was a distinct breach between the admin- 
istration and the Supreme Court. Jackson opposed the grow- 
ing power of the court and its appellate jurisdiction : “ Con- 
gress, the Executive, and the Court must each for itself be 
guided by its own opinion of the Constitution.” In his 
message vetoing the renewal of the charter of the United 
States IBank, and with particular reference to the opinion of 
Marshall in the case of McCulloch v. Maryland,^” Jackson 
said: 

It is as much the dutv of the House of Hcprcsentatives, of the 
Senate, and of the Prchident to decide upon the constitutionality of 
any bill or resolution which may be presented to them for puasage or 
approval as it is of the supieine ludgcs when it may be brought 
before them for judicial decision The opinion of the judges has no 
more authority over Congress than the opinion of Congress has over 
the judges, and on that point the President is independent of both. 
The authorjity of the Supreme Court must not, therefore, be per- 


** Alabama and Georgia 

*• Hichardson, Mrmages and Papers of the Presidents, III, 1020. 
“’The communication referied to was written by Secretary of War 
Katon. Niles’ Register, XXXIX, 263. 

*• Ihid. 

'“Richardson, III, 114.5. 

" In which Marshall upheld the constitutionality of the previous 
charter. 
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milted to control the Congress or the Executive when acting in their 
legislative enpaeities. but to have only such iniluenee as the force of 
their reasoning may deserve.*^ 

A movement was even afoot in Congress to repeal the 25th 
section of the Judiciary Act. Jackson and Marshall stood 
at opposite poles; the former, a believer in State "Rights,*" 
“ tlic product of a fresh upheaval of democracy,” the latter, 
on the whole federalist with firm belief in “ national suprem- 
acy/’ representing the “static forces of society.”®* 

Av*hy did the court decide the case of Cherolcee Nation v. 
Georgia in this way? The dissenting opinion of Mr. Justice 
Thompson clearly indicates that the court could have granted 
the injunction. Concluding his opinion. Justice Thompson 
safd : 

J nm nf opinion ( 1 ) That the Cherokees compose n foreign >State 
within the ficiise uiid meaning of the Con'-fitiition, and conatitiite a 
competent paity to maintain n suit against tlic State of Georgia. 
(2) That the bill presents a ease for judicial consideration, arising 
under the laws of the I’nited States, and treaties made under their 
authority with the Cherokee Nation, and which laws and treaties 
have iK'cn and aie threatened to lie still further violated by the laws 
of the State of Oeoigin. . . (.3) That nn inj'iinetion is a fit and 
proper writ to he issued to prevent the further execution of such 
laws, and ought theicfore to he awarded"’ 

Why did Marshall, who. as a youth had held the Indians 
ill such high esteem that he willinglv suiijiortcd the plan, 
conceived by Patrick Henry, of white amalgamation with 
them,*® leave tlic Cherokees to the mercy of Georgia? On 
October 29, 1828, Marshall wrote the following to Story: 

The eondiiet of our forefathers in expelling the original occupants 
of the soil grew out of so m.iiiy mixed motives that any censure which 
philanthropy may bestow iijiim it ought to be qualified. The Indians 
weie a fieiee and dinigeioua enemy whose love of war made them 
sometimes tlie aggressors, whose numbers and habits made them 


“’Richardson, III, 1145. 

** However, not as respects nullification. 

•“ Beveridge, Life of John Marshall, IV, 466. 

•* Ibid. 

•" ff Pet. 80 Justice Story eon- urred in this dissent 

•“ “ We have rejected some bills, which in my conception would 
have been advantageous to the country Among the.se, I rank the 
hill for eiieouraging intermai riapes with the Indians.” Marshall to 
Monroe, December 1784, Mouioe Papers, MSS. Quoted in Beveridge, 
I, 241. 
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formidable, and whose eiiiel system of warfare seemed to justify 
every endeavor to remove tliem to a distanec from civilized settle- 
ments. It was nut until after the adoption of our present government 
that lespeet for our own safety permitted us to give full indulgence 
to those ]irineiples of humanity and justiee which ought always to 
govern out eonduet towards the aliuiigiiies W'hen this course eun be 
pursued without c\posiiig ourselves to the most afflicting calamities. 
That tune, however, is iimjuestionably arrived, and every op]>ression 
now eveieised on u helpless people depending on our magnanimity 
and justice for the preservation of their existence impresses a deep 
stain on the Ameiiean eharneter. I often think with indignation on 
our disrepiitiihlc eonduet (as I think) in the affair of the Creeks of 
Georgia. . . « 

« 

And in the second paragraph of Marshall’s opinion, the 
sympathy for the Indian is apparent: “If courts were per- 
mitted to indulge their sympathies, a case better calculated 
to excite them can scarcely be imagined.” Why, again the 
question is asked, did Marshall, who so dominated the 
court,*" dismiss the case for lack of jurisdiction? 

What might have been the possible consequences hud Mr. 
Justice Thompson’s opinion been the opinion of the ma- 
jority? From the foregoing, it might, without vagary, he 

I said that the grant of an injunction by the Supreme Court, 
issued to prevent the further execution of the laws of Geor- 
^ gia in the Cherokee territory, would have been ignored both 
' by the State of Georgia and by the President. A short time 
•'previously, Georgia had ignored a writ of error issued by 
the Supreme Court and defied its authority, and the legis- 
lature of Georgia, to add insult to injury, had resolved that 
“ every mandate and process . . . purporting to proceed from 
the chief justice or any associate justice of the supreme court 
of the United States, for the purpose of arresting the execu- 
tion of any of the criminal laws of this state,” should be 
.disregarded by the governor and other state officials. Add 
I to this the attitude of the President toward the court. 
Whatever the decision, without the assistance of the execu- 

” Charles C. iSmith, “Letters of Chief .IiiHtiee Marshall.” Prn- 
crpdinijs of the Massachusetts Jlistorieal Society, 2ii(l Relies, XIV, 
337-».S8 

•• .'5 Pet. 1.5. 

•• “ No man had ever a stronger influence upon the minds of the 
others” American Jurist, XIV, 242. Quoted in Beveridge, IV, 60. 
” Niles’ Register, XXXIX, 338. 
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tive, the laws of Georgia would have prevailed over the 
Cherokees. Knowing this, is there reason to believe that 
Marshall would willingly have placed the court in a posi- 
tion to receive insult and defiance from a recalcitrant state, 
which defection he knew to be inevitable? 

But, it would seem, considering this case together with 
the case which follows, that a broader purpose lay behind 
the decision of Marshall. W orce-nler v. Georgia concerned 
two 'piissionaries, Samuel A. Worcester and Elizur Butler, 
who refused to secure a license to remain in the Cherokee 
territory as required by Georgia law. The missionaries were 
arrested, convicted, and sentenced to imprisonment at hard 
labor. They finally appealed to the Supreme Court of the 
United States. In Cherokee Nation v. Georgia the ma- 
jorrty of the court dismissed the action on the ground that 
the court lacked jurisdiction over the parties; and as Mar- 
shall said in the opinion, “ it savors too much of the exer- 
cise of political power to be within the proper province of 
tlie judicial department.”'’ In the Worcester case Marshall 
declared the Cherokee acta of the Georgia legislature uncon- 
stitutional. “ TJio Cherokee Nation, then, is a distinct com- 
munity, occupj'ing its own territory, with boundaries accu- 
rately described, in which the laws of Georgia cun have no 
force, and which, the citizens of Georgia have no right to 
enter but with the assent of the Cherokees themselves or 
ill confomiity with treaties and with the acts of Congress. 
The whole intercourse between the United States and this 
nation is, by our Constitution and laws, vested in tlie govern- 
ment of the United States.”” Thus tlie Supreme Court 
held that the jurisdiction of the Federal government over 
the Cherokees was exclusive and that the State government 
had no power over them or their territory. In other words, 
to quote Louis L. Jaffe, “in a controversy over the rights 
of a private party, and clearlv within its jurisdiction, the 
court decided the very ‘political question’ it had abjured 
the previous session. It interpreted certain documents con- 


” 6 Pet. 61.'5 (1S32). 
”.5 Pet. 1 (1831). 


” Ibid , 20. 

” 0 Pet. 561. 
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taining agreementB between the United States and the Chero- 
kees ; it decided that these documents were ‘ treaties ’ ; that 
by these treaties the United States had guaranteed the po- 
litical autonomy of the Cherokecs; that the acts of Georgia 
were violations of the treaties. The executive was not con- 
sulted, and legend has it that he might have decided other- 
wise.” 

Marshall rejected the State Eights theorv upon which 
Georgia had acted; he asserted that an Indian tribe "/hn- 
not maintain an action in the courts of the United States 
he interposed the dictum that “if it be true that the Chero- 
kee Nation have rights, this is not the tribunal in which 
those rights are to be asserted. Tf it be true that wrongs 
have been inflicted, and that still greater are to be appre- 
hended, this is not the tribunal which can redress the past 
nor prevent the future”; finally, Marshall placed the In- 
dian question in the category of political questions and under 
the jurisdiction of the Federal government.'® By nil these 
means Marshall removed the control of the Indian and his 
lands from the states to the Federal government — in his mind, 
perhaps, the lesser of two evils. 

This policy, as evidenced by the cases,'® has been con- 
sistently maintained by the Supreme Court. “ Taking these 
decisions together,” sa3'a Mr. Justice Day, “ it may be taken 
as the settled doctrine of this court that Congress, in pur- 
suance of the long-established policy of the government, has 
a right to determine for itself when the guardianship which 
has been maintained over the Indian shall cease. It is for 
that body, and not the courts, to determine when the true 
interests of the Indian require his release from such con- 
dition of tutelage.” *® 

Judicial Aspects of Foreign Ftlations, p. 19 

Oherokee Nation v. Georgia, 5 Pet. 20 (18.11) 

” Ibid. 

Worcester v. Georgia, 6 Pet. 61.’> (1832). 

” See for example. United Stales v. Ilalliday, 3 Wall 407 (1860) ; 
United States v. Forty-three Gallons of Whiskey, 03 U. S 188 ( 1870) ; 
United States v. Sandoval, 231 U. S 28 (1013). 

•» Uarchie Tiger v. Western Investment Company, 221 U. S. 280 
( 1011 ). 
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If we turn to foreign affairs we bliall find several factors 
of utmost importance underlying the utilization of the doc- 
trine of political questions. Jfirst of all, the conduct of 
foreign affairs has been considered by the courts as vested 
in the political departments. To be sure, Mr. Justice Clarke 
in the case of Oetjen v. Central Leather Company, involv- 
ing the question of the re<-ognition of a foreign government, 
has said that “ the conduct of the foreign relations of our 
govi^ment is committed by the Constitution to the execu- 
tive and legislative — ‘the political’ — departments of the 
Government, and the jiropriety of what may be done in the 
exercise of this political power is not subject to judicial in- 
quiry. . . Jlut many questions concerning the foreign 

relations of the lliiitcd States, questions of recognition, of 
the* interpretation of treaties, of jurisdiction over territory, 
might well have come within the purview of the courts had 
the courts so decided. In such matters, however, it was only 
reasonable and exiiedieiit that the courts should have acted 
in unison witti the political dejiartniciils. “ The national 
will,” said District Judge Dietrick with particular reference 
to the recognition of llussia, “ must he expressed through a 
single jiolitical organization ; two contlicting ‘ governments ’ 
cannot function at the same time, lly the same token, dis- 
cordant voices cannot exjirese the sovereign will of the Ameri- 
can nation. Either the executive or the judiciary must be 
superior in a given sjihere.” Obviously, if such were not 
the case, occasions might arise in which the jiolitical dejiarl- 
ments would be nt loggerheads with the judiciary, say over 
a question of territorial jurisdiction. As Justice M’Lean 
said in the case of Williaws v. Fluffolk Insurance Company, 

“ if this were not the rule, cases might often arise in which, 
on the most important questions of foreign jurisdiction, 
there would he an irreconcilahle difference between the execu- 

"246 U. S 297 (1918). 

•• Ihiii , .“102. With rcg.ird to this view, see Melville Weston, 
“Political Questions,” Harvard Lair Heviriv, XXXVfll, 206 

""The Sogdtti, 278 I'Vd. 294 (1920). Sec also Quincy Wright, The 
Control of American Foreign Relations, pp. 13-68 

"‘ 13 Pet. 416 (1839). 
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tive and judicial departments. By one of these departments, 
a foreign island or country might be considered as at peace 
wilh the United States, whilst the other would consider it 
in a state of war. No well regulated government has ever 
sanctioned a principle so unwise, and so destructive of na- 
tional character.” Chief Justice Taney said with refer- 
ence to the negotiation of treaties that “ it would be impos- 
sible for the Executive Department of the government to 
conduct our foreign relations with any advantage to-*the 
country, and fulfill the duties which the Constitution has 
imposed upon it, if every court in the country was authorized 
to inquire and decide whether the person who ratified the 
treaty on behalf of a foreign nation had the jiower, by its 
Constitution and laws, to make the engagements into which 
he entered. . . .” It is true, also, that the courts might 
be unable to agree among themselves. 

In the case of In re Cooper^’' which involved the ques- 
tion of the jurisdictional limits of the United States over 
the Behring Sea, the Supreme Court, accepting the limit 
set by the political departments, declared that the jurisdic- 
tion of the United States extended to a line far beyond the. 
customary three-mile limit. It may be well to examine 
briefly certain contemporary developments which were tak- 
ing form in our relations with Great Britain. 

With the declaration of the government of the United 
States that her jurisdiction extended almost to the middle 
of the Behring Sea, and the subsequent capture of British 
vessels upon the open sea, on the ground of violation of an 
act of Congress, the British government protested vigorously. 
A settlement of the dispute was attempted through ordinary 
diplomatic channels, but without success. The United States 
assumed the position that the Behring Sea “was uot in- 
cluded in the terra ‘ Pacific Ocean ’ as used in the cor- 
respondence on the subject of the Kussian ukase of 1821 and 
that therefore neither the United States nor Great Britain 

•• Ihid., 420. Italics my own. 

** /lOB V. Braden, Ifi How. CUT (18,13). 

"143 U. S. 472 (1802). 
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had questioned Russia’s exclusive jurisdiction over Behring 
Sea.” Great Britain, on the other hand, presented a con- 
trary attitude, and consequently declared that llussia had 
“ acquired no rights by prescription, and that the United 
States in attempting to close Behring Sea was relying on 
the discredited doctrine of mare clausum.” The dispute 
was finally submitted to arbitration by the convention of 
February 29, 1892,°“ and over a year later, August 15, 1893, 
an Hjvard was made, unfavorable to tlie claims of the United 
States.”^ Now, in the midst of this controversy, it is hardly 
probable that a court of the United States would have handed 
down a decision which in effect would have tended to under- 
mine the position of its own government. Had the Supreme 
Court clone so, we sliould have had the extremedy anoma- 
lous picture of the judicaary pitted against the e.veeutive and 
legislative departments in a matter affecting international 
relations. We should have had contradictory altitudes where 
a unified front was essential. And, last but not least, the 
case presented bv the United States would not have held 
water, and would have redounded to the advantage of Great 
Britain, had the highest court of the United States declared 
the position assumed by its own government to be faulty. 
This is a practical factor, a factor always to be borne in 
mind, in such a question as this. In hi I’c Cooper, a ease 
involvva^ so ticklish a question, for the court to relegate 
the problem of jurisdiction to the realm of political ques- 
tions and accept the determination of the jiolitical depart- 
ments, seems eminently expedient and pr-icticable. 

If the courts could sit in judgment of the political depart- 
ments and their decisions affecting foreign relations “whaf 
an anomaly would such interference present to the world.” °° 
Here Justice Washington was referring to the public charac- 


»» John n, LataniS i History of American Foreign Policy, p. 468. 

Trocities, Conventions, Internatinnnl Arts. Prolorols nnd hfiree- 
nientb between the XTnited States of Ameix'a fiacl Other Powers, 1770- 
1909, comp , W M. Malloy, I, 74C. 

•• United States V. Ortega, Fed Cas 10,971 (1825). 
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ter of a foreign minister, but the applicability of the state- 
ment touches all the phases of foreign afEairs discussed in 
this work. 

Another factor, candidly expressed by Justice Iredell in 
a case involving the violation of a treaty, is extremely sig- 
nificant. It had been contended that should Congress de- 
clare a treaty violated by another power, the Congress would, 
therefore, be encroaching upon the jurisdiction of the judi- 
ciary. “Such a thing,” said Justice Iredell, “was nev^r^'in 
the contemplation of the Constitution. If it was, a method 
is still wanting by which it could bo executed; for, if we 
are to declare, whether Great Britain or the United States, 
have violated a treaty we ought to have some way of bring- 
ing both parties before us.” 

Justice Iredell’s statement, however, is only partially cor- 
rect. It must not be forgotten that many cases involving 
political questions, involve private parties as well. This Be- 
ing the case, the court could execute its judgment upon them. 
Assume for the moment that the (Supreme Court in Oetjen v. 
Central Leather Company ** completely ignored the action of 
the political departments and decided that the Carranza gov- 
ernment was not the de jure government of Mexico. Such 
a decision, the reverse of tliat actually handed down by the 
court, could have been enforced because the parties to the 
suit were private parties and, along M'lth the property con- 
cerned, under the jurisdiction of the courts of the United 
States. 

The courts will not hesitate to assume jurisdiction over a 
controversy where private justiciable rights are involved, in 
Shiite of the presence of questions of extreme political signifi- 
cance. In fact, the Supreme Court has asserted that it 
cannot decline such jurisdiction. In the case of In re 
Cooper the Supreme Court held itself bound by the posi- 

*• Wore V. Hylton, 3 Dali. 199, 201 (179fi). See alsci Kennelt v. 
Chambers, 14 How. 38 (1852), where it was held that a “judicial 
tribunal it) wholly unfit ’’ to decide a question of recognition. See 
also Taylor v Morton, Fed. Cas. 13,799 (1855). 

“246 U S. 207 (1918). 

“143 U. S. 472 (1802). 
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tion assumed by the political departments. None the less, 
Mr. Justice Fuller declared that “ we are not to be under- 
stood, however, as underrating the weight of the argument 
that in a case involving private rights, the court may be 
obliged, if those riglits are dcjiendent upon the construction 
of acts of Congress or of a treaty, and the case turns upon 
a question, public in its nature, which has not been deter- 
mined by the jiolitical departments in the form of a law 
specifically settling it, or authorizing the executive to do so, 
to render judgment , since we have no more right to decline 
the jurisdiction which is given than to usurp that which is 
not given.” ®'' 

/Ijtrf C'f Chnola A’n/iOH v (Irotgin, f) Pel 1 (IHSl), and 
IT’orcfstrr v. (icoigta, G IVt lil.V (18.31) 



CHAPTER V 


Conclusion 

Tills study was begun with the purpose of examining 
various controversies involving political questions which had 
come before the Supreme Court of the United States. It 
was the purpose to observe the doctrine of political qiles- 
tions, as it were, in action; to note the consequences when 
the court enshrouded a question in the folds of this doc- 
trine; and finally, to discover the motives of jurists in so 
placing a problem within the category of political questions 
and then accepting the decision of the jiolitical departments. 
In other words, the interest has been directed toward the 
problem of purposes and consequences rather than toward 
principles and theories. While invoking the doctrine of po- 
litical questions, judges have upon occasion, perhaps uncon- 
sciously, brought to light the underlying purposes and the 
consequences aspired to, so artfully hidden by a self-created, 
elaborate and persistent Newtonian structure of law.^ It is 
behind the screen that we find the essence of our subject. 

First of all, it must be evident from a review of the cases 
that when a court declares a question to be a political ques- 
tion, it disclaims all jurisdiction and authority over the ques- 
tion and accepts the decision of the jiolitical departments, 
whether this decision be expressed by act of Congress, official 
statement or declaration, or treaty, though such decision may 
well be found in the absence of such expressions. TJiis con- 
Aitutes the immediate effect of the application of the doc- 
trine of political questions. 

It has been declared that courts cannot decide political 
questions because of a dearth of rules. Without rules, so 
runs the thesis, the courts are impotent. Again, it has been 
held that the courts disclaim all jurisdiction over political 
questions because their final decision lies with the electorate. 
Finally, the doctrine of the separation of powers has been 

* See Frank, Law and the Modem Mind, ch xii. 

1S4 




533] 


CONCLUSION 


135 


jjivoked by the courlb to upliold the coiiteiiiiou lliat certain 
questions are non-justiciable and, therefore, must be decided 
by the political departments under whose jurisdiction they 
fall. JJone of these explanations, it has liceu found, is suffi- 
ciently satisfactory to constitute the rai/ton d'etre of political 
questions, and the accusations respectiveli' of unrealistic, 
false and doctrinaire must stand against tliem. 

Thus, secondly, it has become evident that underlying the 
utilization of the doctrine there is something more than 
thed^y. The question of the status of Indian tribes was 
1 abided a political question in order to accord the scattered 
tribes of redmen a unity of attitude on the part of the Fed- 
eral government. The latter, not the individual states, dealt 
willi the Indians until the second half of the last century, 
by^ means of treaties since the tribes were considered quasi- 
sovcreign nations; and it is apparent that to determine the 
status of a particular tribe the courts should turn to the 
political depart ments of the Federal goiernment within whoso 
jurisdittion lay the problem. But also, it seems not unrea- 
sonable to assume that Marshall in Cherokee Nation v. Oeor~ 
gin and Worre.ster v. Georgia, in first denominating the status 
of Indian tribes a political question, wa.s motivated by the 
claims of social justice. As Professor W. W. WilloughbY has 
said, “ it has, however, been hold bv the Supreme Court that 
the General Government has an authority over the Indians 
not springing from specific grants of power, aside from the 
general treaty-making power, but from the practical neces- 
sity of protecting the Indians and the non-existence of a 
power to do so in the States.”* To uphold this statement, 
Professor Willoughby cites the ease of Cherokee Nation ij. 
Georgia. Again, it was certainly a manifest expediency that 
led the Supreme Court in Luther v. Borden to sustain the 
contemporary government of IJhode Island by the use of the 
doctrine of political questions, and to accept the attitude of 
the political departments of tne Federal government toward 
that state government. This attitude was expressed, not only 

• The Princtplrt, of the Conslitulinval Law of the United States, 
p. 198. 
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in the action of the president, but in the fact that the sena- 
tors and representatives of that state government had been 
found acceptable to the Senate and the House, both of winch, 
by the terms of the Constitution, determine the qualifica- 
tions of their own members. 

In the Keconstruction case of Mississippi v. Johnson,^ the 
doctrine of the separation of powers was not the only reason 
for the court’s refusal to enjoin the executive. There was 
another reason why the court threw the problem intit the 
category of political questions; to quote Chief Justice Chase, 
“ suppose the bill lilcd and the injunction prayed for allowed. 
If the President refuse obedience, if is needless to observe 
that the court is without power to enforce its process.” ‘ 

Most questions, labeled “ political questions ” by the courts, 
concern, however, matters of foreign relations. It wquld 
seem obvious that for practical reasons, for reasons of ex- 
pediency, some body or organs of government constituting a 
unity must represent the official ntiitude of tlie I’nited States 
toward foreign nations. Were a treaty to be interpreted by 
the judiciary as well as by the political departments, a for- 
eign nation would hardly know which interpretation to aceept 
as valid and official. Were the political departments, for 
example, to declare a certain territory within the jurisdic- 
tion of the United States, while the' judiciary denied the 
jurisdiction claimed, foreign governments would be per- 
plexed, to say nothing of the dilemma which would exist 
within the limits of our own governmental system. It seems, 
therefore, not unreasonable to conclude that when the courts 
denominate a question of foreign relations a jiolitical ques- 
ition, its purpose is to concentrate the decision of such ques- 
tions in the hands of what may be deemed, considering the 
purposes, one governmental organ, in order that as a conse- 
quence, the attitude of the United States may be explicit and 
consistent. This is a very practical matter both in its pur- 
poses and its effects. 

In its effect, the English act of State is similar to our 
political question. The act of State is limited to the field 


• 4 Wall. 47S. 


*Ibid., 500-501. 
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of foreign relatione, but in this field, “ all that the Crown 
does . . . falls within the category of acts of State.”' A 
decision of the Crown in foreign affairs is accepted without 
question in any British court. In Buron v. Denman , the 
defendant, an oflQcer in the lioyal Navy, made a treaty with 
the chief of an uncivilized country for the abolition of the 
slave trade. This was done without the authority of the 
Crown. In pursuance of the terms of the treaty the oflScer 
ami his men committed what were deemed to be acts of 
aggression on the plaintiff’s property. The court, Iiowever, 
held that the subsequent ratification by the Crown of the 
unauthorized treaty made what would otherwise have been 
illegal, an act of State, and that consequently, the plaintiff 
possessed no right of action against the defendant. In Sala- 
mqn v. Hecretary of Btaie for India, ^ it was said that “ an 
act of State is essentially an exerci.«o of sovereign power, 
and hence cannot be challenged, controlled, or interfered 
with bv municipal Courts. Its sanction is not that of law, 
but that of sovereign power, and, whatever it be, municipal 
Courts must accept it, as it is, without question.” * An act 
of the Crown in foreign affairs may be “ just or unjust, 
politic or impolitic, beneficial or injuiious, taken as a whole, 
to those whose interests arc affected. These arc considera- 
tions into which their Lordships cannot enter. It is suffi- 
cient to say that, even if a wrong has been done, it is a 
wrong for which no ilunicipal Court of justice can afford 
a remedy.” ® 

Political questions, though similar to some extent with 
respect to subject matter, must not bo confused with the 
non-justiciable question of international law. Viscount Bryci 
describes the term ‘^justiciable” as applied to “disputes as 


' D. L. Keir and F H Lanson, Oases tn ConsMulwnal Law, p. 298. 

•2 Exoh Rpp. 107 (1848). 

’ 1 K. B. 61.1 (1906). •Tbid., 630. 

• Secretary of Htafc for Indui v. Kamachee Bajie Sahaba, 13 Moore, 
Privy Couneil, 22, 80 (ISO.S) See also Walker v. Baird, A. C. 491 
(1892) : Johnstone v Pedlar, 2 A C 262 (1921) ; Duff rievelopment 
Company v, Kelantan 0-overnmenl, A C 797 (1924). For a detailed 
and scholarly treatment of the English act of State eec W Harrison 
Moore, Act of State tn English Law 
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to the interpretation of a treaty, as to any question of inter- 
national law, as to the existence of any faet which, if estab- 
lished, would constitute a breach of an international obliga- 
tion, or as to the nature and extent of the reparation to be 
made for any such breach.” “ These cases, Jiryce contends, 
admit of arbitration. Nevertheless, since many questions of 
a non-lcgal sort arise from the effort of one nation to effect 
a change in the legal set-up of its foreign relations, it is 
clearly evident that all disputes cannot yield to arh’tra- 
tion.“ Por instance, the immediate, and to be sure, unim- 
portant, causes of the Franco-l’russian war of 1870, would 
hardly have admitled of arbitration. The French ambassa- 
dor, lienedetti, objected arrogantly to the election of a Prus- 
sian prince, Leopold, to the vacant throne of Spam, insisting 
that the “ vital interests ” of France were at stake. [The 
King of Prussia withdrew the name of his relative, but the 
French demanded, in spite of this, that Leopold should 
never become a candidate for the Spanish throne. The King 
of Prussia rejected this proposal, and then informed Bis- 
marck, in the famous Ems telegram,^® of Benedetti’s demand 
and his own action in regard to it. Bismarck, given permis- 
sion to inform the press and the Prussian embassies abroad 
of the demands of France, and being desirous of precipitating 
a war with France, cunningly garbled the King’s message 
with the result that France and Germany each thought itself 
insulted by the other. This dispute was purely political in 
the sense that there seemed to be no question of disputed fact 
or law amenable to arbitration. Nor would the underlying 
causes have been any the more susceptible to an arbitral tri- 
ibunal. As Bricrly has so well said: 

At any moment an international incident might arise out of the 
insistence on the Monroe doctrine by the United States, the dissatis- 
faction of Germany with her Eastern frontiers, the ambition of Italy 
for more colonial territory, the desire of Spain for exclusive control 


^^International Relations, p. 221. See also J. A. Hobson, Towards 
International Oovemment, pp. 34-35. 

The term “ arbitration ” is here used in what Brierly calls “ its 
proper sense ” ; that is, “ the process of settling disputes according 
to rules of law.” See J. L Brierly, T/ic law of Nations, p. 185. 
Rolxirt H. Lord, The Ortgins of the War of 1810, eh. vi. 
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of Tangiers; but any of these problems would raise an essentially 
political question, susceptible of amicable settlement no doubt, but 
only by appropriate political methods, by ncj][otiations, by com- 
promise, by mediation or conciliation; there is not tlie smallest 
ehunce that they would or could be settled by the ipso diicit of an 
arbitrator.** 

The cbscntial difference between the political question of 
constitutional law and that of international law lies in the 
fact that the former applies to questions arising in the course 
of deciding cases in our national and state courts, while the 
latter applies to disputes between foreign nations which may 
or may not be considered suitable for settlement by an inter- 
national tribunal. Furthermore, it is not the arbitrator who 
decides whether the point at issue is a political issue, but 
tlie political departments of each party to the dispute.^* 
Finally, a word iiia\ lie said about tli(‘ doctrine of politieal 
qu^atlons and judicial review. Professor Edward S. Corwin 
III Ills recent work, TJie Twilight of the Supreme Court, 
states that the “ doctrine of political questions signalizes an 
early concession by tlie Court itself at the expense of the 
.‘-trict logic of judicial review. . . This slaleiiieiit is 

true in so far as it relates to a case like Luther v. Borden', 
but it would hardly apply to a question eoiiceriiing the date 
of the beginning of a war, for cxiinijilc. In tins type of case, 
there being no question of the executive or the Congress 
acting 111 e.xcPHS of oon.stitutional power, there is no ques- 
tion of judicial review. Within limits, therefore, the judi- 
ciary has made concessions at the expense of judicial review, 
but coneessiOTia founded in the inadequacy of the judiciary 
itself. The politic-nl questions of today might well have 

been justiciable questions bad the Supreme Court so de- 

•- 

*“Brierly, p. 186. See also William B Iloinlilowor, " How Far are 
Wars Preventable by Judieial Ai bifratioii r ” Prorcedings of Third 
National Conference American Roeirty for r/adicial Settlement of 
International Disputes, 1912. p. 209 

'* See Pitman B Potter, “ The ‘ Political Question ’ in International 
Haw in the Couits of the United States.” Southirestem Political and 
Social Science Quartirhj, VlIT, 127. See also addresses on the dis- 
linetion between lepral and political questions by Charles (1. Fenwick, 
Edwin M Borchiird, and Qiimey Wright, in Proceedings of the 
American Society of International Law, 1024. 

«p. 111 . ”7 How. 1 (1849). 

9 
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cided. If the court fouud it better to limit its jurisdiction, 
to restrict its power of review, it was uot because of the 
doctrine of the separation of powers or because of a lack 
of rules, but because of expediency. If the court left cer- 
tain questions pertaining to foreign relations in the hands 
of the political departments, it was because in our foreign 
relations a unified front is sensible, practical and expedient. 
If the court placed the question of whether a state of the 
Union possessed or did uot possess a republican foriq of 
government within the jurisdiction of the political de^iart- 
ments, it was because of very practical considerations. If 
the court was fully conscious that its mandate could not, 
or would not, be enforced in the jiarticular case, obviously 
it was more expedient to leave the matter to the political 
departments exclusively. In general, judicial review or not, 
the court has found it more expedient to leave the decision 
of certain questions to governmental bodies more appro- 
priately adapted to decide them. 

In fact, many questions, now deemed justiciable by the 
Supreme Court, may at some future date be considered 
political questions because of the “felt necessity ” to 
realize anticipated consequences. If as a consequence of a 
change of economic conditions, certain problems of govern- 
ment, now withm the jurisdiction of the judiciary, might 
more effectively be settled by the jiolitical dejiartments, it 
would seem likely that the Supreme Court would denominate 
such problems political questions. Certainly, where neces- 
sity requires the concentration of decision in the political 
departments, the court wiU find a useful category in the 
doctrine of political questions. 

Oliver W. HolmpB, The Common Law, p 1. See also John Dewey, 
" Lofrical Method and Law,” Cornell Law Quarterly, X, 17. 
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XL The World's Representative Assemblies of To-day. By £ K At den 60 cents. 

XZI-rv. The Negro in the District of Columbia. Bv Edward Inqis 91 00. 

*V-TI. Church and Btate in North Carolina. By Rtsprpv B Wruss 
VZX-Vin. The Condition of the Western Farmer* etc. By A F Bsntiit. 91 00. 
IZ-X. Hietory of Slavery in Connectiout. By Usknard C Steinih 76 cents. 

ZZ-ZZL Local Government in the South. By S W. Bbmis and others 91.00. 

TWELFTH BERZEB.— 1B94 —94 00. 

Z-IZy The Oiaolnnsti Southern Railway. By J H Her lander 9i 00 
Zn« Conatltntional Beginnings of North Cuolina By J S Bassett 60 centa 
XV. Struggle of Dissenters for Toleration in Virginia. Bv II R McIiwaiki 50 eenta 
•V-V I-Vll. The Carolina Pirates and Colonial Commerce. Bv S C Hushson 
VXZZ-IZ. RepreeentaUen and BuiFrage in Massachusetts. By O H Havnss. 60 cents. 
Z. English Institutions end the American Zndian. By J. A James 25 cents. 

XZ-Zn. International Beginnings of the Congo Free Btate. By J. 8. Rbbvsu 60 cents. 

THIRTEENTH BERIER— 1896 — $4.00. 

Z-II. Government of the Colony of Boutb Carolina. By E. L. WeitniT. 76 cents. 
nZ-ZV. Early Relationa of Haryland and Virginia. By J H LatanB. 60 cents. 

V. The Rise of the Bicameral System in America. Bv T. F Moran 50 cents. 
•VZ-v n. White Servitude in the Colony of Virginis Bv J C Ballagu. 

Tin. The Genesii of Ca2ifcTaia*i First Ooastitnticn. By R. D Hunt. 60 cents. * 

XZ. BcsjsJnin Franklin as an Economist. ^ W A Wstaii 50 cents 
Z. The Provisional Governmont of Karylasa. By J. A. Silvsr. 60 cents. 

Government and Religion of the Ti^inia Indians. By 8. A. HSMnnsa. 60 



rOTIXTSESTE 8E&IE8.— in«.— «i.M. 


t Cw^tatloul EUteir ot HavtU. By Eimt E. CsAUBitta 26 cenu 
n. Oto ^mment ot BtlUmne. Bv THiBDina P. Tsoxu 25 cents 
m Celoniat Orlcina of Mew Eagland Beutea. By F. L RniT 60 cents. 

In ^ Colony of ITortli (tefolinn> By J 8 Babbitt 60 centB. 

^ ViTfflaln By J A C Cuandibr 50 cento 
SPt Twtntlon in ConsBetieut (1888-1776). By F R Jokib BO eenta 

u-X. A Study of Slavery In Mew feney. Bv HanuT H Cool*t BO cents 
Zl-XIl. Oanaes of the Harylaad Sevolutlos of 1668. By F. E Spams 60 cents. 


PIFTEENTB SEBIEB 1697 66 00. 

Ut. ® In Virginia since 1660. By B. W Aunold 

By P. W BPEins 


60 cents 
76 cents 


m-V. Street Hallway System of Philadolyhia. 

By C P Nmii 60 cento" 

Economic Hlitory of B. ft 0. R. E. By M Rbisbsbtbin 60 cents 
DC. The South AmencBa Trade of Baltimore. Bv P R ItOTT«R 50 <>enti; 

State Tax OoiiuaiMioas in the Basted States By J W Chapman SOeeate. 
Xn. T|nd«aclBB in Anaztean Eeonomlo Thongbt. By 8 Sbxbwood S6 oentn 


SIZTEEirrS SERIES ^1898 $4.00. 

1-ZV. The Keutrallty of the Aaerican Zeihest etc. Bv J M Cali ahan |l 26. 

V. West Flonde. By H E Chambbkb 25centA 

VX. Anti-SUvery Xoaders of North Carolina By J 8 Babbktt 60 cents 
Vll-IX. Life and Adminletratlon of Sir Robert Eden By B C STamxa $1 00 
Z-ZL The Transition of North Carolina from a Colony By £ W .Sixes 50 eenie 
ZXI< 7ared Sparks and Alexis Be locqueTille. By H B Adaaib 26 cents 


^ SEVENTBEKTR 6£RI£6.~1899 ~|4.00 

X-XX-lII. History of State Banking la Xaryland By A C Bstan $l 00 

*7V-V. The KnowNothlng Party tn Xarylud By L F Scrmbckesibr 

VZ. The Lahadist Colony in Xaryland By B B Jamsb 30 itnU 

FU-VUI. History ot Blatrery in North Carolina. Bv J 8 BAsasTT 76 cents 

IZ-Z-Zl. Beveiopmeat of the Chesapeake A Ohio OansJ By O W. Wasd 76iieDte 

ZIX. FuUto Educational Work in Baltimore. By Hbrsbut b Adams 26 cents 


EIOHTERNTE SERIES ^1900.-^4 00. 

Z-IVe Studies la State Taxation Edited b\ J H HoiaLakdsr $100; cloth, $1.26. 
F-VZ. The Colonial Cxecutire Prior to the Restoration B\ P L Kayb 50 n^nte 
VIZ. Constitution and Admission of Iowa into the Union By J A Jambs $0 cents 
VZii-IX. The Church and Popular Education By H B Aoamh 60 ointe 
ZwZZZ. Seligloui Freedom in Virginia Tlie Baptists By W. T Tbom 75 cents 


NINETEENTH BERX£8.~1901.<>$4.00. 

•I-ZII. Ameriea In the Paciflc and the Far East Bv J M Caiiahan 
ZV- y. State Activities in Relation to Labor W F ^^iiidughby 60 cents. 

TZ-Vn. History of Suffrage xn Virginia By J A C Cranpisp ^Ocinta 
VXXX-ZZt The Xaryland Constitution of 1804. Uv W B. Mtbks 50 tents 
^ Life of Commissary James Blair. By 1> E Motisy 25cintv 
•TILTW. Cot. Hlcki of Xarylaad and the Civil War. By O L Rapoupps 


TWENTIETH BEEIEB.— 1909. 
(Complete voluoie out of print ) 


Z. Weetem Maryland in the Revolutum. By B C Stbinbii SO cents 

ZZ-ZZI. State Banks since the National Bank Act. By Q E Baenbtt SO cents * 

17, Early Histozy of internal Improvement in Alabama By W E Martin. 80 cente. 
ey.yx. Trust Companies In the United States By Qsonae Cator 
yZL>VlZl. The Xaryland Constitution of 1861. Bv J W Harsy 50 cents 
ZZ-Z. Politioal Aotivlties of Philip Freneau By S E Forman 60 cente. 

ZX..ZZI. Oontinentel Opinion on a Proposed Middle European Tariff Union. By O. M. 

Fiec. 80 cents 

TWEHTT-FZRCT SERIES.— 1908. 

(Volume sold only with complete set.) 


•r-n. The Wabaeh Trade Route. By E J Binton ^ ^ 

TfT-Tv Internal Improvements in North CaioUna. By C C wbavxr 60 cents. 

V. History of Japnneie Paper Currency Bv M Taxasi 80 cento 
yi-VlI. Economics and Politics in Maryland, 1780wl780, sad the Pnslio Servioee of Baalel 
DttUav the Elder Bv St G L SiouessT 60 cents 
•ynj_IZ-Z. Begin^ngs of Maryland, 16S1.I6S9. By B C Stbinbb 
T he English Statutes in Xazylasd. By St Q L. SionsiAT 


IX 



TWEHTT>BEOOin) 8EB.IS8.->190«.— HOO. 

X-Xt A TrUl Bibllesnphy of AmorloaB Tnid^tTaloa Tabiioatloas. lot edtttoa. 60 esato. • 
White ServTta^ la Marylaadt 1684-1180. By E. 1. MoOoau&o. 
y. Bwltierlaad at the BOfianiag of the Slxteeath Oeatiury. By J, M. Vxnckwt. 80 ceata. 
*yi-y]l-yiXI. The BUtory of Beooaatructioa ia yirgiua. By H J BomxraoDa. 

IX -Xi Tho FoToifa Ooauaeieo of Japaa liaoo the ^stovatieii. By Y E ^TToaI. 60 eeata. 
TT-^TT. XteecrlptloBi of Siaryltad. By B C Stiinie 60 cents 

TWENTT'THIBB 8£BIEB.~»06.— $4.00. 

Z^. BeooBitractioB ia Boath Ganllaa. By J P. Hollis. 60 ceats. 
ni lY. fltate BoTerameat In Karyland, 1777-1761. By B W. Bond, Jn 60 cents 
y-VT. Oeloalsl Admlaistratioa aader Lord CnareBdoBil660-1667* By P. L 60 cents 

yiZ-yZII. Xsftice ia Colonial Yiri^ia. By O P. Chitwood 50 cents 
The Kapoleoaio Exiles in Amerloat 1816-1819. Bv J. B Ribtib 
BI-XIL Municipal Problems in Mediaeval Bwltserland. By J M ViMOBar. 60 cents 

TWENTT-FOUBTE BEBXEB.— 1906.-41.00. 

Z-IX. BpBBisb-AmenosB Biplomatic Belatione before 1898. By H E Flack 60 cents 
nX-IV. The Finances of Amerlean Trade yaioae. By A M Sakoi bki 76 centa. 
y>yi. Diplomatic IfetotlatioBs of the United States with EbssU. By . I C Hudt fO cents 
yn-yzZI. state Bights and Parties In H. 0.* 1776-1881. By H M Waoitapp. * 60 ceats. 
ZZ-X. Mational Labor Federations in the United States. By Wizmam Kibk 76 centa, 
Xt»Yn. Maryland During the English Giyll Wars, I. By B C SniNaa 6U cents 

TWEKT7-FIFTE 8£BZE8.~1807.— 11.00. 

I. iDtemal Taxation in the Philippines. By John 8 Horp SO cents 
ZI-ZZL The Menroe Mission to Franco, 1784-2796. By B W Bond, Jr 60 centa 
XV-y. Maryland Dnnng the English Oivll Wars, II By BsaNAnnC Stbimbr 60 rents 
*yX-yZl. The State in Constitutional and IntematlAnal Law. By R T CfUNi 
yi n-IX -X. Finaneisl History of Marylaad, 1769-1846 By Hnon S Hanna 76 cents 
XL^xn. Apprenticeship in American Trade Unions. By J M. Mortar so cents 

TWEKT7-BIXTH 8£BZ£B.~1908.— 84.00 

I-in. British Committees, Oommlssioas, aad Coaneilt of Trade and PlantatioaB, 1698-1676. 
Br C M 76 

iy>yi« Heatral Bights and Ohllgatioas la the Aaglo-Boer War. By R Q CAMPBli L 75 
cents 

yZZ-yxn. The Ellsahethaa Parish la Its Eoelesiasttoal and Pinanoial Aepects. By B L 
Waei 60 rents 

XX-Z. A Study of the Topography and MBaicipal History of Praenesta. By R V. D. 
MAOOKriN SO cents 

*ZX-Zn. Beaellciary Features of American Trade Unions By J B Xinnsdt 

T WE BT Y -BEYEHTH SERIES.— 1900.-44.00. 

I-4I. The Self .Reconstruction of Maryland, 1864-1867. By W 8 Myirs 60 cents 
XU-ZY-V. The Development of the English Law of Oonspiracy. By J W Bryan 76 rents 
YZ-Vn. Legislative aad Judicial Kietory of the Fifteenth Amendment. By J. M 
Mathbws 76 centa 

YZn-Zn. England and the French Revolution, 1789-1787. By W. T. Lapradi 81 00 
XWENTX-EIUHTH SERIES.— 1810.-44.00. 

L History of Reconstruction In Louisiana (through 1868). By J R Ficxlin $1 SO 
IL The Trade Union Label. By Q R Si'BDOIN 60 cents 

ZZL The Doctrine of Kon-Suability of the State in the United States. By E. Sinqbwald 
60 cents, doth, 76 cents 

*ZY. David Ricardo: A Centenary Estimate. By J H Bollanpbe 
TWEHTY-HINTH SERIES,— 1911 — 84.00. 

L Maryland Under the Commonwealth: A Chronicle of the Tears 1649-1666. By B C. 
itratNaa 8100, cloth, 81*86 

XL The Dutoh Repnhlio and the American Revolution. By Fribdric^ Edlib 81.60. 
*Z£L The Closed Shop la American Trade Ualons. By F T Stooxton 

THIRTIETH SERIES.— 1918,— H.00. 

L Reeeat Admiaistratioa la Virginia. By F A. Maobodib 81.26 

XL The Standard Bate in Aaurloaa Trade Uaioat. By D A McCabb 8X46 ; cloth, 81 60. 

XXL Adadasioa to American Trade Ualons* *By F. E. Wolfb 81 00. 

THIRTY-FIRST 6SRZE8 — 1818.— 84.00. 

t The Land System la Maryland, lySO-lTSO. By Clabincb P. Oouho. 76 osnts; cloth, 
81 00 

n. The Covenment ef American Trade Uaioas. By T. W. QiAWxaa 81.00, cloth, 81.86 
IIX. The Free Xegro la Virginia, 1619-1665. By J B RuaeaLL. 8100; cloth, 8I*86. 
lY. The Auinfuemiales: An Elstorioal Btady. By R V D. MACMirrur. 50 oentc: el^, 
76 cents. < 
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XEniiy.BXOoin) bebieb.— uii.— tt.oo. 


l. 
u. 

m. 


Jarlidlotlon In Amaiicu BnildinfTriiM Unloni, By N R Wbithxt 

®i!I:T*T By H A Tmxtiii ti ss 

OalonUI Trade of MaryUnd. By M S Mouuaa $1.00 olotb, $1 25 


$1 00 


^ TH1BT7-TE1BS SEBIEB —ISM $1 SO 

I. Mony and Tramportation m Kaiyland, 1720-1785. By Ci amkci P Goni n 75 cents. 
Cloth, |1 00 

Hi The FiBBAoial Adminittrailoa of tho of "Virgins By PcjtCT Scott Fuerus 60 

cmta, doth 75 eenU 

mi?* Holpw and Ametican Trade Untoce Bv John H Ashworth 75 cents 
IVe The Constitutional Doctrines of Justice Ifarlan. By Fioyd BarzHjIA Clark llOOt 
cloth, $1 25 

TEJBTY-FOCSTa BEBIES —1916 — f4.00. 

I. As Boycott la American Trade Dnions. By Lso Wolmin |1 00 

ZL The Postal Power of Congress. Bv Linmat Rooina $1 00 

*111. Control of Strikes in American Trade Cnlons. Bv G M Janis 

IV. Bute Administration in Hairlssd By Jobh JL Dohaloson |1 00, cloth, 0l 25, 

B TKIBT7-FIFTH GEBIBB —1917 — $4 00 

I« Virginia Oommitiee System and American Bevolution By J M Lbaxb Si 00 , doth. 

91 26 

*11, The OrganlsahllUy of Labor. By W O Wiypostii 

in. Party Organisation and Kachinary in SCiohlgan since 1890 By A C Mti lspahoh 
91 00, doth $1 25 


THIBTY.BlZTa SSBXBB —1916 — $4 00 
*L The Standard of Living in Japan By K MostuoTO 
n Sumptuary Law in Nanberg By K R ORiaifPicio 9126 cloth, 91 50 
ni. The Privileges and Immunities of State Oitlsensbip By R Bowsli SI 00, doth. 
$1*25 

tv. Frenoh Protestantism, 1669>169S. By C Q Killt 9125, doth 9190 


THIXTT'BEVEVTH SEBIES —1919.— 94 25. 

L Unemployment and American Trade Unions By D P Smbiscu, Jr $1 29 
ZZ The Labor Law of Haryland By M H IdAUcuHRiMiR $1 29, doth, 91 90 
zn. The American Colonisation Society, 1917 1640 By L L Pox $2 DO , doth 92 25 
ZV, The Obligation of Contracte Olause of the Unxtod Btates Constitution By W. B. 
Htiktxno 9100, cloth $126 

THZBTY-EIOHTH SEBIES —1890 —94 25 

1. The United Btates Department of Agncolture By W L Waniabb 91 25 doth. 91 76. 
n The Amalgamated Association of Iron, Steel and Tin Workers By J S Hosihson 
91 50 

HI, Employment of Plebiscite in the Determination of Sovereignty. By J Mattsbr 
SI )U 

THIXTY.NIVTH EEBIEB —1021 —96.76. 

I. The Capitalisation of Ooodwlll Bi KsAtrsB Stmihom 9l 00 

*ZL The Else of the Cotton Kills in the South By Bkdauub Mircusti 

in. The XnternationRl Uoldeid Union of Kortb America By Frank 1 bTOtXTOV $1 SO 


FORTIETH SERIES —1922 —96 76 

I. The Preeidantial Campaign of 1892. 1{> Saucsi R Gammon, Jr $1 50 

II. The Canadian Reciprocity Treaty of 1964 By C C Tanszi/L 91 80 
ni. Recent Problems in Admiralty Jurisdtcuen Bv bi)(*AR f Fii l 91 29 
IVe Tlie Creation of the Presidenoy» 1776-1790. By C O Thaob Jk 91 90 


FOETT FIB6T SERIES —1929 — 15 76 


1 . 

U. 

III. 

rv. 


Paper Money in XaryUnd, 1787-1780. Bv Katurtn L Bbbiubns 91 00 
The Shop Commltteo In the United States Bv Carroll £ Punch 91 25 
Bavaria and the Reich Bi 1 Mattvrn 91 29 
James Kenry Hammond, 1907-1864 B> E( izapbth MxnniTT $1 90 


F0RTY-8EC0KD BEBIEB —1924 —96.78. 

l. Oontamporary French Opinion on the A ericu Civil War, By W Rbfd Wist 
II. Frederick Law Olmsted A Cntic of the Old South Bv Broaous Mitchbi i 

m. Constitutional Doctrines of Oliver Wendell Holmes By Doasur RicHinnaON 
XV. Beformation la Poland Bomo Social and Economic Aspeota. By Paul Fox. 

rORTT-TKIRD BERIEB —1925 —95.76 
I. fh. ABiarlan MoTement in Morth Dekota. By P*ri R Fomto* $1.76. 

n. Tb. Vwnia Frontier, 176*-17fl8 Bv I^s K K«»t7 $160 

ra. The Oidlnano. Making Ponrer. of th. Pt.iid«itof the 77 S By J.ifM 
• $2 60, cloth $S00 


$1 60 
$1 60 
$ 100 . 
$1 60 
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FOKTY-FOU&TB 8£^B ^1916 --IB.7B 

Zt Bsmptntry Legiilfttion and ParionaL &«fulatlo& la EatUad By T Flxbabbtb BiLDWiM 
92 50 eloth $8 00 

n Tb^ Dootnne of Coatinnoat Vojafo By R W Beioob $2 00 cloth, 92 60 * 

m The Wave Polieiea of Labor OcganiaatioBt la a Penod of Xadnatrlal BepraMloa. 
By V J Wyckopp 91 00 

FOSTY-FIFTH 6EBZEB —lOiT — f 5 76. ' 

L The State at a Party Litlyast By R D WAYKture 92 00 

IL The Relation of Thoaiae fefferaoa to Rjnerican Forelyn FoUoy. By W K Wooliht 
91 00 

IXZ Eeelefiactfeal Oeacnre at the End of tite IBth Ceatary By W K Gotwaid 91 00 

ZV« The Conititutlenal Statue aad Gocerament of Alaeka By G W 8i icaa 91 25 

eloth 91 76 

FORTF-SIXTR SERZES ^1988 ^6 78 
1 RiMiea of William Garauehael to Spain By S G Cos 91 00 
XX. The Worker! (Gommaiuet) Party a^ Amerloan Trade Vnloni By D M Scbnbidu 
91 25 

XXL The yiryinla Conititutlonal Cost eatloa of 1001 1909 By R M McDanil 91 60 

IF The ProteetloB of Oitlcese Abroad hy the Armed Forcee By M Ofputt 91 50 


FORTY BEVEKTR SERIES -->1999 —95 76 
X Coufreetional Inreetlcating Committee! Bv M £ Dimock $1 75 «> 

II A Study of fndirtal AdmintAtr-itim in Xarvland H\ G K ilPtitnLfi $1 *'0 
XXZ The Flaaneial RUtory of Baltimore* 1900 26 B> L O Rba 91 25 
lY Franoo Oennaa Relatione, 1878 1688 By R H WiKMirKL& 91 60 


FORTY EIOBTB SERIES —1990 —98 76 

I Eoonomie and Social Aepeete of Federal RecUmatloa By Dorothy Lamtin 91 26 
ZZ Rufco American Relatione, 1816 1867 Bv B P TuoMis $1 chfh ^5 

lU The Maryland Lerielature By Harry foesPM Grbsh II 00 eloth 91 50 
ZV Soathem Commercial Oonrentlona, 1887 1800 By HiRBinT Wbmdir 92 00 


FORTY KINTK SERIES —1981 —$8 76 

Z The Bepartmeate of the American Federation of Labor By At nanT Bi) bino 9126 
ZZ State Leyielatire Committees Bv C 1 nI^s on 71 cloth 92 00 
ZZL French Oppocltlon to the Mexican Policy of the Second Empire By F E Taiit 
91 50 

ZY« Reary Oharlee Carey A Study in Amencaa Eeonoiaie Ihooght By A D n 
Kapuah 91 00 

FIF T IE TH SERIES —1982 —$6 76 
I Botui of Labor ^ I atari Tiper 91 00 

XL Some Preeidenttal Interpretetione of tho Preeideocy By Nohmak J Siiai i 9l 75 
in The Ooremor of Maryland Q> Chari ns Jaubb Roiin 9150 cloth ou 
ZT. The Yellow Bog Centraot By Josii 1 Ssidhan 91 00 


FIFTY FIRST SERIES —1988 — $6 78 
I Stndiae on Sclpio Afncaoue By RtCBAKD M Hatwoob 91 00 
n. The Eight of Search aad the Slave Trade in Anglo Amenoan Relatione. 1811 1868. 
By Hugh G Sout nor 91 75 

Zn American Policy of Recognition Ton ardt Mexico By Stuart A MacCobkii 9100 
IT. Mathew Carey A Shidy In Amencan Eoonomlo Development By Kikhith W 
Ilown 91 28 

y Haiekiah Rilee ai an Economlet By Richabd Gadiuiii Stoh* 92 26 doth 91 78 
FIFTY SECOND SERIES —1988 —96 76 

L Italy’! Relatione with England 18981908 By Jamxo I inur Oianvjmc 9150 
IZ The Capital leeuee Committee and War Finance Corporation By Woodbury Wii- 
LQVORBY 25 

nz Maryland Buaineee Corporations 1789 1868 By JoeriH Q Btandi $2 26 
IT. The Amencan Doctrine of State Buccesiion By HiuBrnT A Wii kimbon 91 25 


FIFTY THIRD SERIES —1986 — $6 76 

I «The Jnrietio Statue of Egypt end the Sudan By Vbbmoh A O Rourxb |1 60 

II Workmen’s Compeneation in Maryland Bv Evflys TrLes SivfrrTOM $126 
1X1 Mutual Savings Banks in BaUtmore By IUhibrt W Tmon 3n $1 25 

IT Contnbution of the Ideologues to French Revolutionary Thought By Cbarlib H 
Vah Derzra fl 50 

FIFTY FOTTRTH SERIES —1986 —95 76 

I The Movement for the Acguiiition of All Mexico 2846 1848 Bv J D P Fullvr 
91 50 

IX The Gai Light Company of Baltimore A Study of Natural Monopoly By G T 
Brown 91 00 

1X1 The Jonmeymen Barbers’ International Dnion of America Bv W S Hat i 91 26 
IV ^e Supreme Court and Political Questions C G Post 91 2> doth 91 50 


The Hit of fifty foul serus of Studies i** offend (ixccpt volumes om two seven 
eight and twenty) unifitnily found in doth fir lihrarv un for 9380 'lO net 
The Bepftiatc voluuiee may bo had lound in <loth at th( prices stated 
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EXTRA VOLUMES OF STUDIES IN HISTORICAL AND 
POLITICAL SCIENCE 

• Out of print 

♦I. The fiepublic of New Haven. By Chables H. Levebuore. 
n. Philadelphia, 1681-1887. By Edward P. Alunsor and Boieb 
Ferrose. 444 pages. 8 to. Cloth. $3.00. 

*ni. Baltimote and the Nineteenth of April, IBBl. By George WiuiAii 
Bbowr. 

IV, Local Conatittttional History of the United States. By George 

E Howard. — ^Volume 1 — Dcveloptncnt of the Township, Hundred 
and Shire. S42 pages. Svo. Cloth. $3 00. 

VI. The Negro in Maryland. By Jeffrey R. Brackett. 270 pages. 
0 8vo Cloth. $2 00. 

•VII. The Supreme Court of the United States. By W. W. WiLPODonBY. 
VIII. The Intercourse between the U. S. and Japan. By Inazo (Ota) 
Nitoiie 198 pages. 8vo. Cloth. $1 25. 

♦IX. State and Federal Government in Switzerland. By John MABm 
Vincent. 

X. Spanish Institutions of the Southwest. By Frank W. Beackkar. 
380 pages Svo. Cloth. $2 00. 

Xli An Introduction to the Study of the Constitution. By Morris M. 

Cohn. 250 pages. Svo. Cloth. $1.50. 

Xn. The Old English Manor. Bv C. M. Andrews. 280 pages. Svo. 
Cloth. $1 .50. 

♦Xin. America; Its Geographical History, 1493-1892. By Walter B. 
SOAirB. 

•XIV, Florentine Life During the Scnaissance, By Walter B. Soaife. 
•XV, The Southern Quakers and Slavery. By Stephen B. Weeks. 

•XVI. Contemporary American Opinion of the French Revolntion. By C. 
D. Hazen. 

•XVII. Induetnal EiqjeTiments in the British Colonies of North America. 
By Eleanor L. Lord. 

XVIII. State Aid to Higher Education; A Series of Addresses at The 
Johns Hopkins University. 100 pages, 8to. doth. $1.00. 
•XIX. Irrigation in Utah. By C. H. Bbouuh. 

XX. Financial History of Baltimore. By J. H. Hollander. 400 pages. 
Svo. Cloth. $2.00. 

XXL Cuba and International Relations. By J. M. Callahan. 503 pages. 
Svo. Cloth. $3 00. 

XXn. The American Workman. By E. Levabbbur (translation). 640 
pages. Svo. Cloth. $3.00. • 

XXIII. Herbert B. Adams. A Memorial Volume. 232 pages. 8vo. Cloth. 

$ 1 . 00 . 

XXIV. A History of Slavery in Virginia. By J. C. Bam.aoh. 160 pages. 
Svo. Cloth. $1.75. 

XXV. The Finances and Administration of Providence, 1636-1801. By 
Howard K. Stokes. 474 pages. 8vo. Cloth. $3.60. 

XXVI. The Adoption of the Fourteenth Amendment. By Hobaoe E. 
Flack 280 pages. Svo. doth. $2.00. 
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EXTRA VOLUMES OF STUDIES IN HISTORICAL AND 
POLITICAL SCIENCE 


NBW SERIES 
* Out of print 

*1. The Scvuioii oad Amendmest of State Conatltvtioni. By W. F. 
Dodd. 

n. The Ordinance Power of the Japanese Emperor. By Touio 
Nakano. 888 pages. 8vo. $2.50. 

m. The Government of China (16dd-1811). By P. C. Hsieh. 414 
pages. 8vo. $3.00. 

IV. The tnteinatlonal Aspects of Electrical Communications in the 
Pacific Area. By L. B. Tbibolbt. 280 pages. 8vo. $2.60. 

V. The Komanlsation of Africa Proconsnlaris. By T. R. 8. BnotioBTon. 

242 pages. Svo. $2.25. ^ 
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